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Nonreappointment 
of  Teachers: 
APrcposed  Board  Policy 

Robert  E.  Phay 

THE  LAST  ISSUE  of  the  School  Law  Bulletin  con- 
tained a  recommended  procedure  for  laying  off  a 
teacher.  This  article  considers  another  termination- 
of-employment  issue—  nonreappointment—  and  rec- 
ommends a  board  procedure  for  those  occasions 
when  a  teacher  is  not  to  be  reappointed.  The  In- 
stitute of  Government  will  publish  this  procedure, 
along  with  the  procedures  for  layoff  and  discharge, 
as  a  monograph  this  summer. 

This  proposed  nonreappointment  policy  is  to  be 
used  by  a  board  as  a  guide  in  drafting  its  policy  on 
termination.  A  note  of  caution:  Before  it  adopts  any 
portion  of  this  policy,  the  board  should  determine 
whether  any  part  of  the  model  conflicts  with  the 
statutes  or  state  board  of  education  regulations  in  its 
state  or  with  the  unit's  collective  bargaining  con- 
tract. To  the  extent  that  these  proposed  procedures 
conflict,  either  they  must  be  modified  or  changes 
must  be  obtained  in  the  statute,  regulation,  or  con- 
tract. North  Carolina  boards  will  find  no  conflict  be- 
tween this  code  and  either  the  state  statutes  or  State 
Board  of  Education  regulations. 

This  code  is  made  up  of  sections  that  are  followed 
by  comments  that  explain  or  clarify  their  intent.  In 
several  cases  the  comments  are  essential  to  the  mean- 
ing of  the  section  and  should  be  adopted  with  it  if 
the  section  is  adopted.  At  times,  however,  the  com- 
ments only  explain  the  sequence  or  purpose  of  the 
state  statutory  section  and  should  be  omitted  if  the 
section  is  adopted.  If  you  are  uncertain  whether  a 
comment  should  be  retained,  retain  it  and  ask  your 
Aboard  attorney  to  review  the  entire  proposed  policy 
carefully. 

(continued  on  page  10) 


plication  of  Title  VH 
to  Pregrwicy-Based 
DlscrimLliiation 

Harold  L.  Johnson,  Jr. 

IN  THE  PAST  employers,  including  educational  in- 
stitutions, used  a  number  of  policies  that  singled  out 
pregnant  employees  for  special,  often  unfavorable, 
treatment.  Some  of  the  more  common  practices  were: 
requiring  a  leave  of  absence  without  pay  to  begin  a 
certain  number  of  months  before  anticipated  deliv- 
ery and  to  end  a  certain  number  of  months  after 
delivery;  requiring  employees  to  give  notice  of  preg- 
nancy months  before  the  onset  of  disability;  requir- 
ing a  medical  certification  of  fitness  before  allowing 
an  employee  to  return  to  work  from  maternity  leave; 
denying  all  accumulated  seniority  when  the  employee 
returned  after  maternity  leave;  denying  all  requests 
for  maternity  leave  and  terminating  pregnant  employ- 
ees without  providing  reinstatement  or  preferred- 
recall  rights;  denying  paid  sick  leave  and/or  disabil- 
ity benefits  to  employees  disabled  by  pregnancy. 

Many  of  these  practices  were  challenged  in  court 
in  the  70s.  Even  before  1974,  when  the  Supreme 
Court  found  that  certain  requirements  of  manda- 
tory maternity  leave  in  public  schools  violated  the 
due  process  clause  of  the  Fourteenth  Amendment,1 
several  lower  courts  found  that  similar  practices 
violated  the  equal  protection  clause.2  More  impor- 
tant for  public  school  employees,  in  1972  Congress 
brought  educational  institutions  and  state  agencies 


The  author,  formerly  a  law  clerk  at  the  Institute,  is  now  an  aide  to 
North  Carolina  First  District  Congressman  Walter  Jones. 

1.  Cleveland  Bd.  of  Educ.  v.  LaFleur.  414  U.S.  632  (1974)  [rev'ing 
Cohen  v.  Chesterfield  City  School  Bd.,  474  F.2d  395  (4th  Cir.  1973)]. 

2.  E.g.,  Green  v.  Waterford  Bd.  of  Educ.  473  F.2d  629  (2d  Cir. 
1973);  Buckley  v.  Coyle  Pub.  School  System.  476  F.2d  92  (10th  Cir 
1973). 
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within  the  coverage  of  Title  VII  of  the  Civil  Rights 
Act  of  1964. 3  In  1976  and  1977  the  Supreme  Court 
held  that  discrimination  on  the  basis  of  pregnancy 
was  not  gender-based  discrimination  per  se  but  could 
have  a  discriminatory  effect  because  of  the  unneces- 
sary disparate  impact  that  such  policies  might  have 
on  women.4  Congress  squelched  this  view  in  1978  by 
amending  Title  VII  to  provide  that  pregnancy-based 
discrimination  is  sex  discrimination  per  se  and  that 
pregnancy- related  disabilities  must  be  treated  the 
same  as  all  other  nonjob-related  disabilities.5 


The  General  Rule:  Treat  Pregnancy 
Like  Any  Other  Disability 

The    antidiscrimination    provisions    of   Title    VII 
state: 

(a)  It  shall  be  an  unlawful  employment  prac- 
tice for  an  employer  — 

(1)  to  fail  or  refuse  to  hire  or  to  discharge 
any  individual,  or  otherwise  to  discrim- 
inate against  any  individual  with  re- 
spect to  his  compensation,  terms,  con- 
ditions, or  privileges  of  employment, 
because  of  such  individual's  ...  sex  ...; 
or 

(2)  to  limit,  segregate,  or  classify  his  em- 
ployees or  applicants  for  employment 
in  any  way  which  would  deprive  or  tend 
to  deprive  any  individual  of  employ- 
ment opportunities  or  otherwise  ad- 
versely affect  his  status  as  an  employee, 
because  of  such  individual's  ...  sex 6 

The  1978  amendment  provides: 

The  terms  "because  of  sex"  or  "on  the  basis 
of  sex"  include,  but  are  not  limited  to,  because 
of  or  on  the  basis  of  pregnancy,  childbirth,  or 
related  medical  conditions;  and  women  affected 
by  pregnancy,  childbirth,  or  related  medical 
conditions  shall  be  treated  the  same  for  all 
employment-related  purposes,  including  re- 
ceipt of  benefits  under  fringe  benefit  pro- 
grams, as  other  persons  not  so  affected  but 
similar  in  their  ability  or  inability  to  work 7 


3.  Equal  Employment  Opportunity  Act  of  1972,   PL.  92-261,  86 
Stat.  103(1972). 

4.  General  Electric  Co.  v.  Gilbert.  429  U.S.  125  (1976);  Nashville 
Gas  Co.  v.  Satty,  434  U.S.  136  (1977). 

5.  PL.   95-555,   92  Stat.   2076  (1978)  [codified  as  42  U.S.C.  § 
2000e(k)  (Supp.  II  1978)]. 

6.  42  U.S.C.  §  2000e-2(a)  (1976). 

7.  42  U.S.C.  §  2000e(k)  (Supp.  II  1978)  . 


With  a  few  exceptions,  the  effect  of  the  amend- 
ment can  be  summed  up  as  follows:  Unless  an 
employment  practice  treats  pregnancy- related  con- 
ditions the  same  as  all  other  disabling  conditions, 
the  employment  practice  is  sexually  discriminatory.8 

The  term  "pregnancy-related  condition"  is  inter- 
preted to  include  all  medical  conditions  caused  or 
contributed  to  by  pregnancy,  miscarriage,  abortion, 
childbirth,  and  recovery  therefrom.9  All  employ- 
ment practices  that  relate  to  these  conditions,  in- 
cluding coverage  under  a  disability  benefits  plan, 
are  covered.  Note  that  Title  VII  does  not  generally 
require  that  any  benefits,  special  work  conditions,  or 
particular  leave  policies  be  provided  for  disabled 
employees  in  general  or  for  pregnant  employees  in 
particular.10  Neither  does  it  require  that  a  woman 
who  wishes  to  take  a  leave  of  absence  to  care  for  her 
newborn  child  be  treated  as  if  she  is  disabled  if  she  is 
in  fact  medically  able  to  return  to  work."  Title  VII 
does  require  that  an  employee  disabled  by  preg- 
nancy be  treated  according  to  the  same  policies  that 
apply  to  other  types  of  disabilities.  The  Equal  Em- 
ployment Opportunity  Commission  (EEOC)  also 
takes  the  position  that  employees'  requests  for  leave 
for  child-care  purposes  must  be  treated  as  favorably 
as  other  requests  for  leaves  of  absence  that  are  not 
based  on  disability  or  a  job-related  purpose.12 


8.  H.R.  Rep.  No.  948,  95th  Cong..  2d  sess.  2,  reprinted  in  [1978] 
U.S.  Code  Conc.  &  Ad.  News  4749.  4750  [hereinafter  cited  as  House     , 
Report]. 

9.  Id. 

10.  See  id.  at  5. 

11.  29  CF.R.  §  1604.10  App.,  Question  and  Answer  18(A)  (1980). 

12.  Id.   The  guidelines  state  that  this  requirement  is  based  on  "or- 
dinary Title  VII  principles,"  but  it  is  unclear  what  these  principles  are.      . 
An  employer  who  granted  or  denied  child-care  leave  on  an  equal  basis 

to  mothers  and  fathers  ostensibly  would  be  in  compliance  with  Title 
VII,  and  it  should  be  irrelevant  what  the  employer's  policies  are  with 
regard  to  leaves  for  travel  and  education.  This  situation  is  unlike  a 
policy  denying  disability  benefits  for  pregnancy:  Women  are  the  exclu-  I 
sive  bearers  of  children,  and  the  policy  of  Title  VII  is  that  they  should 
not  be  penalized  because  of  this  role.  Denying  all  child-care  leave  would  j 
not,  however,  penalize  women  as  exclusive  caretakers  of  children 
because  fathers  also  may  serve  this  function.  To  an  argument  that  such 
a  policy  would  have  a  disparately  adverse  impact  on  women  because 
they  are  more  often  called  on  to  provide  child  care,  the  response  is  that 
the  characteristic  in  question  (the  mother's  presumed  capacity  to  care  | 
for  her  child  better  than  the  father  can)  is  not  immutable,  as  are  most 
characteristics  scrutinized  under  disparate  impact  theory.  In  any  event, 
the  stereotypic  notion  that  a  woman  leaves  the  work  force  to  care  for  her 
newborn  child  is  said  to  be  at  the  root  of  discriminatory  practices  that 
have  kept  women  in  low-paying,  deadend  jobs.  House  Report  at  3.  It 
would  thus  be  ludicrous  for  a  plaintiff  to  use  this  concept  to  mount  a 
disparate  impact  case  under  Title  VII.  Notwithstanding  the  public 
policy  reasons  for  requiring  an  employer  to  grant  requested  child-care 
leave  to  either  parent,  it  is  not  sex  discrimination  to  deny  such  leave  to 
both  mothers  and  fathers,  even  if  leave  is  normally  granted  for  other 
purposes. 


t 


COPYRIGHT  1981.  Published  by  the  Institute  of  Government,  Knapp  Building  059A,  The 
Subscription  rale:  $8  per  year.  Single  issues,  $2.  Back  issues  are  available  from  the  publisher  or  fn 


University  of  North  Carolina  at  Chapel  Hill,  NC  27514.  Printed  in  the  U.S.A.  Published  aua: 
>m  University  Microfilms  International,  300  North  Zeeli  Road,  Dept.  P.R.,  Ann  Arbor.  Mich.  48. 


The  idea  of  treating  pregnancy- related  conditions 

H  the  same  as  other  disabilities  can  generally  be  ap- 
plied easily.  For  example,  consider  the  following 
questions  that  an  employer  might  ask: 

l]   —Must  I  provide  an  alternative  job  if  the  pregnant 
employee  cannot  discharge  her  normal  duties? 

|   —What  procedures  may  I  use  to  determine  whether 
a  pregnant  employee  is  unable  to  perform  her  job. 

!    —May  I  force  such  an  employee  to  go  on  leave? 

:  —May  I  have  a  policy  that  requires  that  vacation 
leave  be  used  for  pregnancy  disability  if  sick  leave 
is  exhausted?  May  I  require 'vacation  leave  to  be 
used  first? 
—  May  I  limit  medical  benefits  payments  to  preg- 
nant women  to  a  certain  amount?  For  a  certain 
time  period?  For  a  certain  number  of  pregnancies? 

The  answer  to  all  of  these  questions  is  that  Title 
VII  permits  any  policy  with  regard  to  pregnancy  as 
long  as  the  policy  with  regard  to  other  disabilities  is 
the  same.13  The  general  rule  requires  pregnancy  dis- 
ability to  be  equated  with  other  disabilities  in  all 
employment  policies.  Employment  policies  that  do 
not  treat  pregnancy  the  same  as  other  disabilities 
,  discriminate  on  the  basis  of  sex.  If  not  justified  by  a 
proper  Title  VII  defense,  they  are  unlawful. 

Exception  —  Medical  Benefits  for  Abortion.  In 

'    accordance  with  the  general  rule,  an  employer  may 
i    not  discriminate  in  hiring  or  employment  practices 
against  women  who  have  had  abortions.  But  he  is 
i     never  required  to  provide  medical  benefits  for,  or 
i     pay  for  insurance  that  covers,   abortions,14  though 
|     the  statute  does  not  prohibit  such  medical  benefit 
payments  for  abortions.  Note  that  policies  that  pro- 
vide paid  sick  leave  and  all  other  fringe- benefits  and 
seniority   policies   must   be   neutral   with  regard   to 
abortion.15  Also,  abortions  necessary  to  protect  the 
mother's  health  or  those  that  involve  medical  com- 
plications must  be  treated  like  any  other  disability 
that  is  not  job-related. 


The  Structure  of  Title  VII  Litigation 
in  Sex-Discrimination  Cases 

Intentional  Discrimination.  As  we  have  just 
seen,  most  employment  policies  that  on  their  face 
discriminate  on  the  basis  of  pregnancy  are  sexually 
discriminatory.  The  question  arises  whether  preg- 
nancy-based discrimination  can  be  found  if  the  em- 
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ployer  has  no  written  policy  or  has  a  neutral  policy. 
If  the  discrimination  is  intentional,  it  makes  no  dif- 
ference in  Title  VII  analysis  whether  the  policy  un- 
der question  is  written  or  unwritten.  The  proof  of  an 
unwritten  policy  may  be  more  difficult  for  the  plain- 
tiff to  establish,  but  the  analysis  is  the  same.  An  em- 
ployer who  has  a  neutral  policy  but  applies  it  in  a 
discriminatory  manner  fares  no  better  than  the  em- 
ployer with  a  written  discriminatory  policy.  For  ex- 
ample, a  school  board  may  have  a  written  policy  that 
no  teacher  absent  for  more  than  20  consecutive  days 
during  a  school  term  is  entitled  to  reinstatement 
during  that  term.  Although  this  is  a  neutral  policy, 
the  board  discriminates  unlawfully  if  it  makes  ex- 
ceptions to  the  rule  only  for  teachers  disabled  for 
reasons  other  than  pregnancy.16  Furthermore,  when- 
ever an  ostensibly  neutral  policy  is  applied  to  dis- 
favor a  pregnant  employee,  she  may  attempt  to  show 
that  the  purported  reason  for  the  action  was  merely 
a  pretext  to  hide  discriminatory  intent.17  In  such 
cases  relevant  evidence  will  include  any  facts  tending 
to  show  that  the  employer  has  a  bias  against  women 
or  pregnant  women.  This  evidence  might  include  a 
history  of  discrimination  against  pregnant  women  or 
any  facts  tending  to  show  that  the  real  reason  for  the 
adverse  action  was  not  the  legitimate,  nondiscrimi- 
natory reason  advanced  by  the  employer. 

If  the  plaintiff  cannot  show  that  she  is  a  victim  of 
a  written  or  unwritten  discriminatory  policy,  she 
must  show  that  she  was  the  victim  of  a  particular  dis- 
criminatory action.  The  normal  Title  VII  case  pro- 
gresses according  to  the  formula  announced  in 
McDonnell  Douglas  Corp.  v.  Green. 18  The  burden  is 
on  the  plaintiff  to  prove  by  a  preponderance  of  the 
evidence  that  the  employer  discriminated  against  her 
on  a  prohibited  basis.  Although  she  may  show  this 
intentional  discrimination  by  introducing  direct 
evidence  of  intent,  (e.g.,  statements  by  the  employer 
indicating  discrimination),  this  route  is  normally  not 
possible.  But  the  law  requires  the  judge  to  infer  that 
discrimination  occurred  if  certain  circumstances  are 
shown.  For  example,  a  woman  who  is  alleging  hiring 
discrimination  might  show  four  things:  (1)  that  she 
belongs  to  the  protected  class  (women);  (2)  that  she 
applied  for  and  was  qualified  for  the  job  for  which 
the  employer  was  seeking  applicants;  (3)  that,  de- 
spite her  qualifications,  she  was  rejected;  and  (4) 
that  after  her  rejection  the  position  remained  open 
and  the  employer  continued  to  seek  applicants  from 
persons  with  her  qualifications. 


13.  See  29  C.F.R.  §  1604.10  App.  (Questions  and  Answers)  (1980). 

14.  42  U.S.C.  §  20003(e)  (Supp.  II  1978). 

15.  29  C.F.R.  §  1604.10  App.  (Question  and  Answer  35)  (1980). 


16.  See  Pennington  v.  Lexington  School  Dist.  2.  578  F.2d  546  (4th 
Cir.  1978). 

17.  See    Albemarle    Paper    Co.    v.    Moody.    422    U.S.    405    (1975); 
McDonnell  Douglas  Corp.  v.  Green.  411  U.S.  792  (1973). 

18.  411  U.S.  792(1973). 
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If  the  plaintiff  shows  these  four  elements,  the 
employer  must  articulate19  some  legitimate,  nondis- 
criminatory reason  for  not  hiring  her  or  lose  the 
case.  For  example,  he  may  state  that  he  refused  to 
hire  the  applicant  because  she  had  participated  in 
unlawful  demonstrations  against  him.  Once  the  em- 
ployer has  given  his  reason  for  not  hiring  her,  the 
plaintiff  may  focus  her  efforts  on  proving  that  the 
purported  reason  was  a  mere  pretext  for  discrimina- 
tion. For  example,  if  she  can  show  that  the  employer 
hired  men  who  had  similarly  demonstrated  against 
him  but  not  women,  her  burden  of  proof  probably 
will  be  carried.  She  also  may  introduce  any  other 
competent  evidence  tending  to  show  that  the  ar- 
ticulated reason  was  a  mere  cover-up  for  intentional 
discrimination.  Such  evidence  may  include  past  and 
present  discriminatory  policies  and  discriminatory 
treatment  of  members  of  her  class.  Statistics  tending 
to  show  that  the  composition  of  the  employer's  work 
force  is  a  result  of  hiring  discrimination  may  also  be 
introduced.  If  the  plaintiff  persuades  the  judge  that 
the  employer's  purported  reason  was  merely  a  pre- 
text for  the  real  discriminatory  motivation  for  his 
hiring  decision,  she  wins.  If  she  does  not,  the  em- 
ployer wins.  The  McDonnell  Douglas  formula  is 
merely  a  suggested  formula  for  trying  a  Title  VII 
case.  It  does  not  have  the  purpose  of  excluding  evi- 
dence relevant  to  the  employer's  motivation  just 
because  the  evidence  does  not  fit  neatly  into  the  for- 
mula. However,  the  basic  structure  of  proof  is  fun- 
damental to  an  understanding  of  Title  VII  cases. 

The  Disparate-Impact  Theory  and  the  Business- 
Necessity  Defense.  The  antidiscrimination  provi- 
sions of  Title  VII  were  designed  to  prevent  the  dis- 
criminatory consequences  of  neutral  policies  as  well 
as  intentionally  discriminatory  acts  or  practices.20 
The  Supreme  Court  has  held  that  if  a  plaintiff  shows 
that  an  ostensibly  neutral  practice  or  policy  has  a 
greater  adverse  impact  on  women's  employment  op- 
portunities than  on  men's,  the  policy  is  sexually 
discriminatory  and  may  violate  Title  VII.21  For  this 
particular  determination,  the  presence  or  absence  of 
discriminatory  intent  is  irrelevant.  For  example,  the 
Supreme  Court  found  a  prison  system's  requirement 
that  guards  meet  certain  height  and  weight  stan- 
dards to  be  discriminatory  because  it  excluded  a 
much  greater  percentage  of  women  than  men.22 
Once  the  plaintiff  has  proved  the  policy's  disparate 
impact,  however,  the  employer  may  defend  the  pol- 
icy by  showing  a  "business  necessity"  for  it.  This  de- 


19.  See  Sweeny  v.  Board  of  Trustees.  439  U.S.  24  (1978). 

20.  See  Griggs  v.  Duke  Power  Co..  401  U.S.  424  (1971). 

21.  Dothard  v.  Rawlinson.  433  U.S.  321  (1977). 

22.  Id. 


fense  requires  the  employer  to  show  that  the  neutral 
policy  is  necessary  to  the  safe  and  efficient  operation 
of  his  business.  In  the  example  given,  the  Court  i 
found  that  the  height  and  weight  requirements  for 
prison  guards  were  not  justified  because,  even  if  the 
job  sometimes  required  physical  strength  for  safe 
and  efficient  performance,  the  employer  could  not 
prove  that  height  and  weight  requirements  were 
necessary  to  recruit  persons  with  the  requisite 
strength.  If  the  employer  does  show  a  business 
necessity,  the  plaintiff  may  rebut  it  by  showing,  for 
example,  that  practices  with  less  discriminatory  im- 
pact could  serve  the  same  business  purpose.23  If  the 
business-necessity  defense  withstands  this  attack,  the 
employee-plaintiff  may  still  prevail  if  she  can  show 
that  the  ostensible  reason  for  the  policy  was  a  mere 
pretext  for  intentional  discrimination.24 

Previous  Application  of  the  Disparate-Impact 
Theory  —  Gilbert  and  Satty.  Before  the  1978 
amendment  to  Title  VII,  the  United  States  Supreme 
Court  considered  two  cases  on  pregnancy-based  dis- 
crimination. In  General  Electric  Co.  v.  Gilbert2*  the 
Court  said  that  distinguishing  pregnancy  from  other 
disabilities  in  medical  benefits  policies  was  primarily 
a  distinction  among  disabilities,  not  a  distinction  be- 
tween the  sexes.  Thus  General  Electric's  comprehen- 
sive medical  disability  plan,  which  did  not  cover  the 
costs  of  a  normal  pregnancy,  was  not  on  its  face  sex- 
ually discriminatory.  The  Court  also  noted  that 
there  was  no  evidence  of  disparate  imapct  —  i.e.,  no 
evidence  that  the  benefits  package  was  worth  more 
to  men  than  it  was  to  women  —  nor  any  evidence 
that  the  disability  plan  was  a  pretext  for  invidious 
discrimination  against  women. 

In  Nashville  Gas  Co.  v.  Satty,26  however,  the 
Court  held  that  a  policy  denying  accumulated 
seniority  to  workers  returning  from  pregnancy  leave 
but  not  workers  returning  from  other  sick  leave  was 
discriminatory  under  the  disparate-impact  theory. 
It  reasoned  that  the  policy  had  an  adverse  impact  on 
the  employment  opportunities  of  employees  who  lost 
their  seniority  and  that  this  impact  was  proportion- 
ately greater  among  women  because  only  women 
were  adversely  affected.  It  distinguished  Gilbert  by 
noting  that,  in  that  case,  the  policy  in  question 
simply  refused  to  grant  benefits  to  women  (materni- 
ty disability  benefits)  that  men  could  not  and  did  not 
receive.   In  contrast,  said  the  Court,  Nashville  Gas 


« 


23.  Robinson  v.  Lorillard.  444  F  2d  791.  798  (4th  Cir).  cert  dis- 
missed, 404  U.S.  1006(1971). 

24.  See  Albemarle  Paper  Co.  v.  Moody.  422  U.S.  405  (1975); 
Burwell  v.  United  Airlines.  Inc.,  633  F.2d  361.  372  (4th  Cir.  1980) 
(Sprouse,  J.). 

25.  429  U.S.  125  (1976). 

26.  434  U.S.  136(1977). 


Company's  seniority  policy  "imposed  on  women  a 
J  substantial  burden  [deprivation  of  accumulated 
seniority]  that  men  need  not  [and  did  not]  suffer."27 
Because  Nashville  Gas  Company  could  not  present  a 
business- necessity  defense,  the  Court  found  the 
policy  to  be  sexually  discriminatory  in  violation  of 
I  Title  VII.  However,  it  found  the  gas  company's 
policy  denying  paid  sick  leave  to  employees  disabled 
by  pregnancy  to  be  nondiscriminatory  under  the 
Gilbert  "denial  of  benefits''  rationale. 

Application  of  the  Disparate-Impact  Theory 
After  the  1978  Amendment  —  "No  Leave"  and  In- 
adequate Leave  Policies.  In  1978,  Congress  reacted 

;  to  the  Gilbert  and  Satty  decisions,  eliminating  the 
need  for  the  benefits-versus-burdens  analysis  and 
making  distinctions  based  on  pregnancy  per  se  dis- 
criminations on  the  basis  of  sex.  However,  the  dis- 
parate-impact theory  will  continue  to  be  viable 
when  a  policy  that  does  not  expressly  mention  preg- 
nancy affects  women  adversely.  For  example,  one 
EEOC  guideline  states  that  a  leave  policy  that  is  neu- 
tral on  its  face  but  allows  no  leave  or  insufficient 
leave  to  a  pregnant  employee  is  discriminatory  if  it 
has  a  disparately  adverse  impact  on  women.28  To 
prove  a  disparate  impact  in  such  a  case,  the  plaintiff 
might  show  that  a  much  greater  percentage  of  women 
than  men  have  lost  their  jobs  because  of  the  policy. 
But  she  would  not  necessarily  have  to  resort  to  statis- 
tics; circumstantial  evidence  combined  with  judicial 
notice  of  well-known  facts  may  combine  to  allow  a 
judge  to  find  a  disparate  impact.29  The  employer 
then  can  defend  the  policy  by  showing  that  the  safe 

,  and  efficient  operation  of  his  business  requires  him 
to  replace  employees  immediately  or  after  a  certain 
number  of  consecutive  days  on  leave.  He  may  ur- 
gently need  to  fill  the  position,  and  qualified  tempo- 
rary replacements  may  be  impossible  to  find.  Future 
disparate- impact  cases  will  involve  situations  like 
this  in  which  pregnancy  is  treated  the  same  as  other 
disabilities  but  the  plaintiff  alleges  that  women 
nonetheless  are  adversely  affected  by  the  policy  more 
often  than  men. 

Defenses  to  Pregnancy-Based  Discrimination 
Before  and  After  the  1978  Amendment 

Pregnancy-based  discrimination  cases  that  evolved 
under  Gilbert  and  Satty  uniformly  proceeded  on  the 
disparate- impact  theory  because  discrimination  on 
the  basis  of  pregnancy  was  thought  to  be  a  gender- 
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neutral  form  of  discrimination.  That  is,  it  was 
thought  to  be  a  distinction  made  among  disabilities, 
not  between  sexes.  An  adverse  impact  would  be 
found  if  the  policy  in  question  disproportionately 
burdened  women  with  respect  to  their  "employment 
opportunities"  and  their  "status  as  employeefs],"  but 
not  if  the  policy  merely  withheld  benefits  from  em- 
ployees disabled  by  pregnancy  that  were  uniformly 
granted  to  employees  suffering  from  other  disabili- 
ties. The  1978  amendment  probably  means  that  pol- 
icies that  discriminate  on  their  face  against  pregnant 
women  will  no  longer  be  considered  under  the  dis- 
parate-impact theory  because  they  are  no  longer 
"gender-neutral"  policies.  Instead,  such  policies 
must  be  considered  under  what  is  known  as  the  "dis- 
parate-treatment" theory.  This  simply  means  that 
the  plaintiff  in  such  a  case  alleges  that  he  or  she  has 
been  treated  differently  from  others  because  of  his 
or  her  race,  color,  sex,  or  national  origin  —  and 
now,  pregnancy.30  The  discrimination  may  be  the 
result  of  a  discriminatory  policy  that  singles  out 
pregnancy  for  adverse  treatment  or  merely  a  single, 
employment-related  action  that  adversely  affects  the 
plaintiff. 

The  exact  consequences  of  using  the  disparate- 
treatment  theory  in  pregnancy- based  discrimination 
cases  is  uncertain,  but  one  likely  result  is  that  the 
business-necessity  defense,  which  has  been  used  ex- 
clusively in  disparate-impact  cases,  will  no  longer  be 
used.31  Instead,  an  employer  who  finds  it  necessary 
to  treat  pregnant  women  differently  from  other  em- 
ployees will  have  to  rely  on  the  "bona  fide  occupa- 
tional qualification"  (BFOQ)  defense.32  Section 
703(e)  of  Title  VII  provides  that  sex-based  discrimi- 
nation "in  hiring  and  employment"  may  be  permis- 
sible "in  those  certain  instances  where  ...  sex  ...  is  a 
bona  fide  occupational  qualification  reasonably 
necesary  to  the  normal  operation  of  that  particular 
business  or  enterprise."33  It  is  often  said  that  this  ex- 
ception is  extremely  narrow  and  the  discrimination 
is  valid  "only  when  the  essence  of  the  business  opera- 
tion would  [otherwise]  be  undermined. "34  In  a  re- 
cent Fourth  Circuit  pregnancy-discrimination  case 
the  criteria  that  would  be  used  in  judging  a  BFOQ 
defense  in  a  pregnancy  case  were  set  out: 


27.  Id.  at  142. 

28.  29C.F.R.  §  1604.10(c)  (1980). 

29.  See,  eg..  Mitchell  v.  Board  of  Trustees.  599  F.2d  582.  585  n.7 
(4th  Cir.),  cert  denied.  444  U.S.  965  (1979). 


30.  For  a  discussion  of  the  two  theories,  see  Wright  v.  National  Ar- 
chives and  Records  Service.  609  F.2d  702.  711-13  (4th  Cir.  1979). 

31.  The  business-necessity  defense  had  its  genesis  in  Griggs  v.  Duke 
Power  Co..  401  U.S.  424(1971).  the  case  in  which  the  Supreme  Court  an 
nounced  the  disparate-impact  theory. 

32.  See  Dothard  v.  Rawlinson.  433  U.S.  321  (1977)  (Court  applies 
BFOQ.  defense  to  disparate-treatment  theory,  business  necessity  to 
disparate-impact  theory). 

33.  42  US.C.  §  2000e  2(e)  (1976). 

34  Diaz  v  Pan  American  World  Airways.  442  F.2d  385.  388  (5th 
Cir.  1971)  (emphasis  added). 
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[T]he  burden  is  on  the  employer  to  show  (1) 
that  the  BFOQ  which  it  invokes  is  reasonably 
necessary  to  the  essence  of  its  business  ...  and 
(2)  that  the  employer  has  a  reasonable  cause, 
i.e.,  a  factual  basis  for  believing  that  all  or 
substantially  all  persons  within  the  class  ... 
would  be  unable  to  perform  safely  and  effi- 
ciently the  duties  of  the  job  involved,  or  that  it 
is  impossible  or  impractical  to  deal  with  per- 
sons [within  the  class]  on  an  individual  basis.35 

As  a  comparison,  consider  the  standard  for  judging 
the  business  necessity  of  an  employment  practice: 

The  test  is  whether  there  exists  an  overriding 
legitimate  business  purpose  such  that  the  prac- 
tice is  necessary  to  the  safe  and  efficient  opera- 
tion of  the  business.  Thus,  the  business  purpose 
must  be  sufficiently  compelling  to  override  any 
[discriminatory]  impact  ...;  the  challenged 
practice  must  effectively  carry  out  the  business 
purpose  it  is  alleged  to  serve  . . . ;  and  there  must 
be  available  no  acceptable  alternative  policies 
or  practices  which  would  better  accomplish  the 
business  purpose  advanced,  or  accomplish  it 
equally  well  with  less  differential  impact.36 

Note  the  italicized  portions  of  the  two  standards. 
Analysis  of  a  business-necessity  defense  requires  that 
the  impact  of  the  practice  in  question  be  measured 
against  the  necessity  of  the  practice  to  the  safe  and 
efficient  operation  of  the  business.  The  BFOQ 
defense  requires  that  the  practice  be  reasonably 
necessary  to  the  "essence"  of  the  business.  Both  de- 
fenses require  the  employer  to  use  a  practice  with 
less  discriminatory  impact  (for  example,  individual- 
ized determinations  of  ability)  if  such  an  alternative 
will  serve  the  same  purpose  as  the  more  discrimina- 
tory practice.  The  BFOQ  defense  has  the  soundest 
justification  when  the  employer  requires  workers  to 
be  of  a  particular  sex  for  reasons  of  privacy  (e.g..  a 
female  nurse  tending  to  the  intimate  care  of  female 
patients)  or  because  of  the  physical  inadequacy  of 
one  sex  for  the  essential  business  purpose  (e.g.,  a 
male  actor  playing  a  male  role  for  purposes  of 
authenticity).37  Most  BFOQ  cases  have  concerned 
hiring  policies,  and  it  is  questionable  whether  the 
defense  applies  to  other  discriminatory  employment 
policies   involving  such   other  areas   as   benefits   or 


35.  Burwell  v.  Eastern  Airlines.  Inc..  633  F.2d  361.  369  n.10  (emphasis 
added)  (4th  Cir.  1980)  (separate  opinion  of  Sprouse.  J.)  [quoting  Arrit 
v.  Grissell.  567  F.2d  1267  (4th  Cir.  1977)].  See  also  Weeks  v.  Southern 
Bell  Tel.  &  Tel.  Co..  408  F.2d  228.  235  (5th  Cir.  1969)  ("reasonable 
cause  to  believe,  that  is.  a  factual  basis  for  believing,  that  all  or  substan- 
tially all  women  would  be  unable  to  perform  safely  and  efficiently  the 
duties  of  the  job  involved"). 

36.  Robinson  v.  Lorillard.  444  F.2d  791.  798  (4th  Cir.),  cert 
dismissed,  404  U.S.  1006  (1971)  (emphasis  added). 

37.  See  A.  Larsen,  Employment  Discrimination  §§  14  15  ( 1980) 


working  conditions.38  However,  the  standard  for  a 
BFOQ  stated  above  seems  to  work  well  for  manda-      i 
tory-leave  policies,  and  some  federal  courts  have  ap- 
proved a  BFOQ  defense  in  this  context.39 

Because  the  BFOQ  defense  seldom  has  been  con- 
sidered except  in  cases  that  involve  disparate  treat- 
ment, the  courts  have  had  little  occasion  to  compare 
it  with  the  business-necessity  defense  used  in  dis- 
parate-impact cases.  However,  given  the  similarity 
of  the  standards  for  BFOQ  and  business  necessity, 
cases  involving  business  necessity  as  a  defense  to 
charges  of  pregnancy-based  discrimination  should 
be  instructive  to  courts  that  are  considering  a  BFOQ 
defense  under  an  application  of  the  new  law. 

BFOQ  or  Business-Necessity  Defense  and  Manda- 
tory-Leave Requirements.  In  deLaurier  v.  San  Diego 
Unified  School  District,40  the  Ninth  Circuit  Court  of 
Appeals  considered  a  public  school  district's  policy  of 
requiring  teachers  to  go  on  leave  at  the  beginning  of 
their  ninth  month  of  pregnancy.  The  case  considered 
the  law  as  it  existed  before  the  1978  amendment.  Al- 
though the  court  found  the  policy  to  be  discriminatory 
under  the  disparate-impact  theory,  it  also  found  that 
the  policy  was  justified  by  business  necessity  as  being 
essential  to  safe  and  efficient  job  performance.  The 
court  supported  this  conclusion  with  two  findings:  (1) 
requiring  teachers  to  go  on  leave  at  the  beginning  of 
the  ninth  month  of  pregnancy  was  necessary  to  the 
school  district's  legitimate  educational  objectives;  and 
(2)  the  generally  impaired  physical  condition  and 
abilities  of  pregnant  teachers  in  their  ninth  month 
justifies  the  rule.  With  respect  to  the  first  finding, 
evidence  revealed  that  locating  qualified  substitutes  to 
cover  teaching  absences  of  more  than  a  day  was  both 
difficult  and  important  to  the  welfare  of  students.  The 
difficulty  of  finding  a  substitute  was  often  increased 
when  the  absent  teacher  taught  a  combination  of  sub- 
jects and  a  replacement  would  have  to  have  compar- 
able expertise.  Further  evidence  showed  that  efforts  at 
finding  such  replacements  would  be  seriously  ham- 
pered if  the  school  officials  could  not  offer  a  firm  start- 
ing date  to  replacement  candidates.  The  court  conclu- 
ded that  setting  a  firm  date  at  the  beginning  of  the 
ninth  month  of  pregnancy  accomplished  the  legiti- 
mate business  purpose  of  expediting  the  hiring  of  a 
substitute  with  as  little  disparate  impact  as  possible. 
To  move  the  date  to  a  point  later  in  the  pregnancy, 
noted    the    court,    would    significantly    diminish    the 


Inc..558F.2d  1 176  (4th  Ci 


38.  Id    §  13 

39.  See,  e.g.,  Condit  v.  United  Airlii 
1977).  cert,  denied,  435  U.S.  934  (1978)  (airline  requirement  that  flight  B 
attendants  stop  flight  duty  when  they  know  they  are  pregnant  held  to  be  ■ 
BFOQ) 

40.  588  F.2d  674  (9th  Cir.  1979). 


"firmness"  of  the  date,  since  it  cannot  be  determined 
on  an  individual  basis  whether  a  given  woman  might 
begin  labor  substantially  before  the  anticipated  deliv- 
ery date.  The  second  reason  for  the  rule  —  the  im- 
paired physical  condition  and  abilities  of  teachers  in 
the  ninth  month  of  pregnancy  —  was  supported  by  ex- 
pert medical  testimony  that  pregnancy  affects  women's 
mobility  and  balance  and  by  school  officials'  testimony 
that,  in  their  experience,  the  fatigue,  increased  irrita- 
bility, awkwardness,  and  other  conditions  associated 
with  late  pregnancy  rendered  teachers  in  their  ninth 
month  unable  to  perform  their  duties  as  well  as  they 
did  earlier. 

Applying  the  BFOQ  defense  to  such  a  situation 
could  proceed  on  a  very  similar  basis  and  end  with  the 
same  result.  Disabilities  that  can  be  anticipated,  such 
as  elective  surgery,  normally  allow  a  "firm"  beginning 
date  to  be  offered  to  a  prospective  substitute.  While 
these  instances  could  be  handled  on  an  individual 
basis,  a  school  might  desire  a  "nine  month"  rule  for 
the  special  case  of  pregnancy,  a  disability  that  oc- 
curs more  frequently  in  public  school  teachers  than 
any  other  extended  disability.  The  "essence"  of  the 
school's  business  is  educating  students,  and  hiring 
qualified  substitute  teachers  seems  "reasonably 
necessary"  to  that  purpose.  The  need  for  a  "firm 
date"  that  a  substitute  can  rely  on  may  be  shown  to 
',  be  an  essential  element  in  obtaining  qualified  re- 
placements. The  school  in  deLaurier  had  a  reason- 
;  able,  factual  basis  for  believing  that  all  or  substan- 
|  tially  all  of  those  within  the  protected  class  (women 
who  were  nine  months  pregnant)  could  not  perform 
substantially  all  of  the  duties  of  the  job.  According 
to  medical  testimony  in  that  case,  it  cannot  be  deter- 
mined whether  a  given  woman  will  deliver  early,  and 
therefore  it  may  be  impractical  to  deal  with  these 
women  on  a  more  individualized  basis  or  with  less 
adverse  impact. 

Notwithstanding  this  argument,  the  safest  course 
for  a  school  board  is  to  treat  all  prolonged  disabil- 
ities the  same.  This  does  not,  however,  mean  that  a 
school  can  never  require  advance  notice  of  a  teacher's 
intent  to  take  leave.  If  locating  qualified,  long-term 
substitutes  is  a  problem,  the  school  may  require  all 
teachers  who  expect  that  they  will  need  extensive 
leave  or  will  leave  its  employ  during  the  school  year 
to  report  this  fact  as  early  as  possible.  This  policy 
would  require  a  pregnant  teacher  to  report  her  preg- 
nancy as  soon  as  she  knew  that  she  would  have  to  take 
leave  during  the  school  year,  but  it  would  also  require 
the  teacher  who  planned  elective  surgery  to  report 

>his  decision  as  soon  as  he  knew  that  leave  would  be 
necessary.  It  would  also  require  the  teacher  who  had 
accepted  another  job  that  would  begin  before  the  end 
of  the  school  year  to  report  this  fact  as  soon  as  pos 
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sible.  At  the  time  the  expected  absence  is  reported,  or 
soon  thereafter,  a  firm  date  for  the  leave  to  begin  (or 
the  termination  date)  should  be  set.  In  all  cases,  the 
importance  of  finding  a  firm  date  is  to  be  weighed 
against  the  adverse  impact  on  the  individual;  preg- 
nancy cases  should  be  treated  no  differently  from 
other  disability  cases.  When  the  disability  neces- 
sitating leave  is  pregnancy,  the  firm  date  may  be  set 
one  month  before  anticipated  delivery,  but  individ- 
ual circumstances  should  be  considered  in  each  case. 
If  one  month  before  anticipated  delivery  turns  out  to 
be  a  week  before  the  end  of  the  semester  and  the 
teacher  expects  that  she  will  be  able  and  willing  to 
complete  the  semester,  these  factors  should  be  con- 
sidered. 

Title  VII  Defenses  and  the  Due  Process  Clause. 
It  should  be  noted  that  the  court  in  deLaurier  also 
found  the  mandatory-leave  requirements  to  be 
within  the  bounds  of  due  process  as  described  in 
Cleveland  Board  of  Education  v.  LaFleur.*1  In 
LaFleur,  the  Supreme  Court  invalidated  two  man- 
datory-leave policies,  one  requiring  public  school 
teachers  to  stop  teaching  four  months  and  the  other 
five  months  before  anticipated  delivery.  Noting  that 
the  right  of  personal  choice  in  matters  of  family  life 
is  a  liberty  protected  by  the  due  process  clause  of  the 
Fourteenth  Amendment,  the  Court  found  that  the 
mandatory-leave  requirement  impinged  on  this  lib- 
erty without  a  rational  relationship  to  a  legitimate 
state  purpose.  The  Court  in  LaFleur  considered  the 
same  justifications  for  the  mandatory-leave  policies 
as  the  Eighth  Circuit  did  in  deLaurier.  But  it  found 
that  there  was  no  rational  reason  for  setting  a  man- 
datory cutoff  date  as  early  as  four  or  five  months  in- 
to the  pregnancy.  Such  an  arbitrary  cutoff  date,  said 
the  Court,  would  often  hinder  the  school's  interest  in 
the  continuity  of  the  educational  process  because  a 
teacher  sometimes  would  have  to  be  replaced  late  in 
the  semester  when  she  otherwise  could  finish  the 
semester.  To  the  school's  argument  that  the  policy 
was  designed  to  keep  physically  unfit  teachers  out  of 
the  classroom,  the  Court  responded  that  the  policy 
amounted  to  an  unjustified  irrebuttable  presump- 
tion of  incapacity.  Although  the  school  maintained 
that  the  presumption  was  the  easiest  way  to  deal 
with  the  problem,  the  Court  noted  that  adminis- 
trative convenience  alone  cannot  justify  a  policy  that 
violates  due  process.42  It  did,  however,  specifically 


41.  414  U.S.  632  (1974)  rev'ing  Cohen  v.  Chesterfield  City  School 
Bd..  474  F.2d  345  (4th  Cir    1973)]. 

42.  The  Court  also  invalidated  as  arbitrary  provisions  that  a  mother 
could  not  return  to  work  until  her  child  was  three  months  old.  But  it  ap 
proved  a  policy  that  allowed  a  teacher  who  was  a  new  mother  to  return 
only  at  the  beginning  of  a  semester  as  being  a  precisely  drawn  means  of 
avoiding  unnecessary  personnel  changes  in  the  classroom.  Id    at  649. 
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reserve  the  question  whether  a  mandatory-leave 
policy  "in  the  last  few  weeks"  of  pregnancy  might  be 
within  the  bounds  of  due  process  on  the  following 
grounds:  (1)  widespread  medical  consensus  about 
the  disabling  effect  of  advanced  pregnancy;  (2)  a 
showing  that  setting  a  firm  cutoff  date  was  the  only 
reasonable  method  of  avoiding  the  possibility  that 
labor  would  begin  in  the  classroom;  or  (3)  proof  that 
adequate  substitutes  could  not  be  procured  without 
at  least  some  minimal  lead  time  and  some  certainty 
about  when  their  employment  would  begin.43 

The  constitutional  holding  in  LaFleur  applies  to 
all  public  schools,  and  thus  any  maternity  policy 
must  meet  its  requirements.  It  should  be  noted  that 
the  standards  for  examining  a  policy  under  the  due 
process  clause  and  Title  VII  defense  are  different, 
and  contrary  results  may  be  reached  in  similar  situa- 
tions. Nevertheless,  the  factors  considered  relevant 
by  the  Supreme  Court  in  LaFleur  should  also  play 
important  roles  in  BFOQ  or  business- necessity  de- 
fenses in  mandatory-leave  cases. 

Pregnancy-Based  Refusal  to  Hire 
or  Reappoint 

The  EEOC  has  taken  the  position  that  an  em- 
ployer may  not  refuse  to  hire  a  pregnant  woman  who 
cannot  perform  a  necessary  function  of  a  job  unless 
her  pregnancy  will  prevent  her  from  performing 
some  major  function  of  the  job.44  This  apparently 
means  that  the  employer  cannot  refuse  to  hire  such  a 
woman  even  if  he  can  show  that  he  would  not  hire 
any  applicant  who  was  disabled  to  a  similar  degree. 
School  officials  face  a  similar  situation  when  they 
decide  on  hiring  or  reappointing  teachers  who  are 
pregnant  and  will  be  absent  for  an  extended  period 
during  the  next  school  year. 

The  EEOC  reference  to  a  "major  function  of  the 
job"  seems  very  similar  to  the  BFOQ  defense,  which 
requires  that  a  discriminatory  practice  be  reason- 
ably necessary  to  the  "essence"  of  the  business.  The 
EEOC  may  consider  that  any  refusal  to  hire  on  the 
basis  of  pregnancy  is  sex  discrimination  whether  or 
not  pregnancy  is  treated  differently  from  other  dis- 
abilities considered  in  the  hiring  process.  Concen- 
trating on  language  in  the  statute  that  includes  the 
phrase  "because  of  or  on  the  basis  of  pregnancy" 
within  the  meaning  of  the  phrase  "because  of  or  on 
the  basis  of  sex"  could  lead  to  this  result,  since  the 
applicant  may  indeed  be  able  to  show  that  she  was 


not  hired  "because  of  pregnancy."  A  closer  exami- 
nation of  this  theory  will  indicate  its  weakness. 

An  individual  Title  VII  plaintiff  who  alleges  dis- 
parate treatment  proceeds  within  the  McDonnell 
Douglas**  formula -of- proof  analysis  explained  above. 
For  example,  a  teacher  who  alleged  that  she  was  not 
hired  or  reappointed  because  she  was  pregnant  but 
could  not  point  to  a  particular  discriminatory  policy 
would  first  show  four  things:  (1)  that  she  was  a  mem- 
ber of  a  protected  class  (pregnant  women);  (2)  that 
she  sought  a  position  for  which  she  was  qualified;  (3) 
that  despite  her  qualification,  she  was  rejected;  and 
(4)  that  the  position  remained  open  to  others  with 
her  qualifications  after  she  was  not  hired.  This 
showing  will  create  an  inference  that  the  plaintiff 
was  not  hired  because  she  was  a  member  of  the  pro- 
tected class  —  i.e.,  that  she  was  intentionally  dis- 
criminated against  because  she  was  pregnant.  If  no 
more  is  shown,  she  is  entitled  to  a  verdict  in  her 
favor.  However,  to  rebut  this  prima  facie  case  the 
employer  needs  only  to  articulate  a  legitimate  non- 
discriminatory reason  for  refusing  to  hire  or  reap- 
point.46 If  the  employer  does  this,  the  burden  of  going 
forward  shifts  back  to  the  plaintiff  to  show  that  the 
reason  given  was  a  mere  pretext  for  discrimination. 

The  unresolved  question  is  what  will  stand  as  a 
legitimate  nondiscriminatory  reason  for  refusing  to 
hire  or  reappoint.  If  the  school  cannot  rebut  the 
prima  facie  case  in  this  manner,  the  more  difficult 
task  of  establishing  a  BFOQ  may  be  the  only  way  to 
defend  its  refusal  to  hire.  May  the  school  in  a  non- 
reappointment  case  argue  that  a  pregnant  teacher 
will  be  unable  to  perform  some  necessary  though 
"nonmajor"  functions  of  the  position?  Although  the 
EEOC  apparently  would  say  no,  there  seems  to  be  no 
reason  why  the  school's  contention  would  not  be  a 
legitimate  nondiscriminatory  reason  if  it  also  stated 
that  it  would  not  hire  any  applicant  who  was  func- 
tionally disabled,  whatever  the  disability.  Similarly, 
the  school  might  argue  that  it  would  not  normally 
hire  or  reappoint  a  teacher  who  could  not  commit 
himself  or  herself  to  an  uninterrupted  school  year, 
no  matter  what  the  particular  reason  for  interrup- 
tion.47 Of  course,  if  the  plaintiff  could  prove  that  the 
school  was  actually  not  so  neutral  in  its  policy,  a  pre- 
text could  be  made  out  and  discrimination  shown. 
For  example,  if  the  school  made  a  policy  of  asking 


43.  Id  at  647,  n.13.  Note  that  North  Carolina  law  requires  a  mini- 
mum lead  time  of  thirty  work  days  when  a  teacher  resigns.  The  certifi- 
cate of  a  teacher  who  give  less  notice  may  be  revoked  for  the  rest  of  the 
school  year. 

44.  29  C.F.R.  §  1604.10  App.  (Question  and  Answer  12)  (1980). 


45.  McDonnell  Douglas  v.  Green.  411  U.S.  792  (1973) 

46.  The  employer  does  not  have  to  prove  his  reasons  at  this  point. 
Board  of  Trustees  v.  Sweeny.  439  U.S.  24  (1978). 

47.  Of  course,  schools  that  receive  federal  money  must  consider  fed- 
eral legislation  that  prohibits  discrimination  based  on  physical  handi- 
cap. See,  e.g..  Rehabilitation  Act  of  1973.  29  U.S.C.  §  706  et  seq.  This 
legislation,  however,  is  not  primarily  concerned  with  temporary  disabil- 
ities like  pregnancy  and  generally  will  not  apply  to  employment  deci- 
sions. See  A.  Larson,  supra  note  37,  §  105,  and  authority  cited  therein. 


I  only  about  pregnancy  and  not  about  other  disabili- 
I  ties  or  possible  prolonged  absence,  discrimination 
'  might  be  shown.  It  should  also  be  noted  that  once 
the  school  articulates  this  policy  of  not  hiring  per- 
sons who  will  be  absent  for  a  significant  period  of  the 
j  school  year,  the  plaintiff  may  attempt  to  show  that 
;  the  policy  has  a  disproportionate  impact  on  women 
and  the  case  may  proceed  on  a  disparate- impact 
theory.  If  disparate  impact  is  shown,  the  school  must 
show  a  business  necessity  for  the  policy  or  be  found 
in  violation  of  Title  VII.  For  this  defense  to  succeed, 
the  purpose  served  by  the  policy  (continuity  of  the 
students'  education)  must  be  compelling  enough  to 
>  override  any  discriminatory  impact  and  there  must 
be  no  alternative  practice  that  would  accomplish  the 
same  purpose  with  less  discriminatory  impact. 
The  EEOC  guideline  mentioned  above  is  probably 
■  intended  to  apply  to  factory  situations  where  a  pregnant 
woman  can  handle  all  duties  except  for  an  occasional 
need  for  heavy  lifting,  etc.  The  guideline  is  a  suggestion 
that  an  employer  can  and  should  temporarily  rearrange 
assignments  to  accommodate  the  pregnant  applicant 
rather  than  refuse  to  hire  all  pregnant  workers  because 
of  this  relatively  minor  and  temporary  incapacity.  But 
the  school  employer  is  not  a  factory  employer,  and  the 
continuity  of  the  teaching  and  learning  process  is  not 
as  easily  preserved  as  the  mechanical  and  chemical  pro- 
cesses that  occur  in  factories.  School  employers  have 
often  found  that  introducing  a  substitute  teacher  for  a 
one-  or  two-month  period  during  a  school  year  sub- 
stantially halts  the  educational  process  for  that  time. 
Finding  teachers  qualified  in  various  disciplines  who 
are  willing  to  teach  for  only  one  or  two  months  may,  in 
some  geographic  areas,  be  impossible.  Even  if  the  stu- 
dents learn  a  significant  amount  during  the  substitute's 
tenure,  the  returning  regular  teacher  will  have  dif- 
ficulty reinforcing  and  building  on  this  learning. 

Thus  a  school  official  faces  a  very  difficult  decision 
when  a  qualified  teacher  who  is  three  or  four  months 
pregnant  applies  for  a  position  or  comes  up  for  reap- 
pointment in  April.  However,  no  intentional  discrim- 
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ination  should  be  found  if  a  superintendent  refuses  to 
reappoint  or  hire  because  the  teacher  will  have  to  be 
absent  for  a  significant  part  of  the  school  year.  The 
absence  will  almost  certainly  diminish  the  teacher's  ef- 
fectiveness during  the  school  year  and  thus  is  a  legiti- 
mate point  to  consider  along  with  other  factors  that  in- 
dicate the  teacher's  effectiveness.  As  long  as  this  factor 
is  not  discriminatorily  applied  to  disadvantage  preg- 
nant teachers  and  not  others,  there  is  no  intentional  dis- 
crimination, even  though,  in  a  close  case,  a  teacher 
may  not  be  hired  or  reappointed  because  she  would 
have  required  a  substantial  leave  of  absence  for  child- 
birth. 

The  confusion  in  this  area  results  from  including 
pregnancy,  a  condition  that  generally  involves  ex- 
tended absence  from  work  and  disability  of  some  de- 
gree, within  Title  VII's  protected  categories.  Race,  sex, 
color,  and  national  origin  —  the  other  prohibited 
bases  of  discrimination  —  do  not  involve  disability.  A 
hiring  decision  allegedly  based  on  national  origin,  for 
example,  may  be  defended  by  simply  showing  that  the 
individual  cannot  perform  certain  functions  of  the  job. 
As  long  as  the  employer  does  not  discriminate  among 
persons  of  different  national  origins  when  judging  ca- 
pacity to  perform  the  job,  no  intentional  discrimina- 
tion has  occurred.  Since  pregnancy  itself  involves  a  pe- 
riod of  disability  and  absence  from  work,  it  should  be 
found  to  be  a  basis  of  discrimination  only  when  it  is 
judged  differently  from  other  disabilities  and  absences 
from  work.  The  legislative  history  of  the  1978  amend- 
ment confirms  this  view.48  Title  VII  was  not  intended 
to  alter  standards  of  performance.  The  employer,  whe- 
ther school  or  factory,  should  be  able  to  establish  its 
own  standards  for  performance  and  for  hiring  and,  ab- 
sent a  showing  of  disparate  impact,  nondiscriminately 
impose  those  standards  on  all  applicants  and  em- 
ployees. 


48.  House  Report  at  4.  "The  bill  would  simply  require  th 
women  be  treated  the  same  as  other  employees  on  the  basis  of 
or  inability  to  work...  "[I]t  does  not  require  the  employer  to  tr< 
employees  in  any  particular  manner  with  respect  to  hiring 
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Nonreappointiiient 

(continued  from  page  1) 
Optional  sections  and  optional  phrases  within  sec- 
tions are  provided  when  a  reasonably  attractive  al- 
ternative exists.  These  alternatives  appear  in  brack- 
ets. In  some  instances  the  alternative  is  a  replace- 
ment for,  rather  than  an  elaboration  of,  the  provision 
being  considered.  In  these  places,  the  original  provi- 
sion appears  in  italic. 

Basic  Approach  to  Appointment 
and  Nonreappointment 

In  Roth  v.  Board  of  Regents1  the  United  States 
Supreme  Court  made  it  clear  that  a  public  employer 
may  choose  not  to  give  an  employee  a  new  con- 
tract—i.e.,  not  reappoint  the  employee  to  a  new 
term  — for  any  reason  that  is  not  based  on  the  em- 
ployee's exercise  of  constitutional  rights  or  his  race, 
religion,  sex,  or  national  origin.  Because  the  Court 
found  no  constitutionally  protected  property  right  in 
re-employment,  the  Fourteenth  Amendment  of  the 
federal  Constitution  does  not  apply,  and  thus  no 
procedural  due  process  need  be  given  because  of  the 
nonreappointment  (that  is,  it  is  not  required  that 
the  board  give  a  statement  of  reasons  and  a  hearing 
on  the  nonreappointment).  Due  process  is  required 
only  when  a  liberty  interest  protected  by  the  Four- 
teenth Amendment  is  violated  (that  is,  when  the 
teacher  is  denied  the  right  to  free  speech  or  is  stig- 
matized). If  the  teacher  can  establish  a  prima  facie 
case2  that  a  constitutionally  impermissible  reason 
was  the  basis  for  the  nonreappointment  or  that  the 
school  administration  or  board  has  stigmatized  him 
in  the  way  it  handled  the  nonreappointment,  then 
and  only  then  is  the  board  required  both  to  explain 
why  it  did  not  reappoint  and  to  give  the  teacher  a 
hearing  on  the  nonreappointment. 

Although  the  federal  Constitution  has  been  inter- 
preted as  not  requiring  that  a  board  give  a  teacher 
who  was  not  reappointed  the  reasons  for  the  nonre- 
appointment or  a  hearing,  a  state  statute  or  a 
board's  collective  bargaining  contract  may  require 
such  procedures.  If  so,  the  board  must  comply  with 
these  requirements.  Most  school  boards  will  not  face 
such  requirements,  but  a  board  may  nevertheless  de- 
cide that  giving  some  explanation  of  its  decision  and 


1.  408  U.S.  564  (1972).  Accord,  Still  v.  Lance.  275  N.C.  254.  182 
S.E.2d  403(1971). 

2.  The  teacher  establishes  a  prima  facie  case  when  the  evidence  in  his 
favor  is  sufficiently  strong  that  the  administrator  or  board  should  be 
called  on  to  answer  it.  It  is  evidence  by  the  teacher  that  proves  an  imper- 
missible nonreappointment  if  evidence  to  the  contrary  is  not  produced. 


an  opportunity  to  discuss  it  when  the  teacher  re- 
quests it  is  good  policy.  The  model  code  in  this  arti- 
cle recommends  that  boards  adopt  a  limited  review 
procedure  that  includes  a  conference  and  a  board 
hearing  in  certain  circumstances  even  when  none  is 
required.  There  are  several  reasons  for  this  recom- 
mendation. First,  a  conference  and  a  hearing  give 
an  opportunity  to  correct  any  misinformation  on 
which  the  decision  was  based.  Second,  they  allow 
the  board  to  reverse  a  wrong  decision  at  an  early 
stage  if  it  finds  that  its  decision  not  to  reappoint  was 
based  on  an  impermissible  ground.  Third,  these 
steps  usually  reduce  the  likelihood  of  litigation  be- 
cause the  teacher  has  been  given  another  opportuni- 
ty to  discuss  and  understand  the  reasons  for  the  deci- 
sion. Of  course,  if  the  principal  has  been  thorough 
and  frank  in  his  evaluation,  the  decision  should 
come  as  no  surprise  to  the  teacher. 

Even  more  important  to  promoting  excellent 
teaching  than  a  good  review  procedure  is  a  commit- 
ment on  the  part  of  principals,  superintendents,  and 
boards  to  culling  poor  and  even  average  probation- 
ary teachers  when  better  teachers  are  available.  Ad- 
ministrators and  boards  should  approach  the  nonre- 
appointment decision  with  this  goal  in  mind.  The 
basis  on  which  most  civil  service  re-employment  de- 
cisions are  made  is  that  if  the  worker  is  not  clearly  in- 
competent or  otherwise  unsuitable,  he  is  continued 
in  employment.  This  is  questionable  policy  for  any 
employer,  but  it  is  disastrous  for  public  schools.  Be- 
cause excellent  teachers  and  administrators  are  es- 
sential if  the  schools  are  to  be  first  rate,  a  teacher 
should  not  be  re-employed  unless  he  has  demonstra- 
ted the  potential  to  be  excellent  or  at  least  as  good  as 
any  candidate  in  the  available  pool  for  his  field.  This 
is  a  radical  concept  to  many  public  school  people, 
but  it  is  the  basis  for  employment  and  re-employ- 
ment decisions  in  schools  that  seek  excellence. 

As  a  corollary  to  this  principle,  a  school  should 
take  the  first  opportunity  to  separate  a  mediocre 
teacher.  As  soon  as  possible  after  it  learns  that  a  pro- 
bationary teacher  is  unlikely  to  become  an  excellent 
teacher,  a  school  should  terminate  him.  Many 
schools  assume  that  once  the  teacher  is  hired,  he  has 
three  years  to  demonstrate  the  potential  to  be  a  good 
teacher.  School  administrators  should  reject  this 
idea.  Most  mistakes  in  selection  can  be  identified  in 
the  first  year  of  employment,  and  the  sooner  the  me- 
diocre teacher  is  recognized  and  removed  from  the 
classroom,  the  better  the  school  will  be.  It  is  ex- 
ceedingly unlikely  that  a  poorly  prepared,  unmoti- 
vated person  can  become  an  excellent  teacher. 
Therefore,  most  nonreappointment  actions  should 
be  taken  in  the  first  rather  than  the  third  year  of 
employment. 


The  single  most  important  way  to  improve  the 
quality  of  teaching  is  to  take  great  care  in  the  initial 
employment  decision.  Unfortunately,  the  overwhelm- 
ing majority  of  educational  institutions  —  both 
public  schools  and  postsecondary  institutions  —  do 
not  go  through  the  careful  screening,  scrutinizing, 
and  checking  that  is  necessary  to  insure  that  the  ap- 
plicant chosen  is  the  best  available.  The  time, 
money,  and  effort  spent  during  the  selection  process 
in  screening  out  all  but  the  best  candidates  will  save 
much  time,  money,  and  effort  that  the  school  would 
otherwise  spend  in  working  with  a  teacher  who 
should  never  have  been  employed  and  is  eventually 
denied  reappointment  or  discharged.  Even  more  im- 
portant, high  standards  in  selection  of  teachers  as- 
sures the  students  the  best  learning  opportunity. 

Basis  for  Nonrenewal  of  Contract 

I  recommend  that  the  board  adopt  as  part  of  its 
nonreappointment  policy  a  statement  of  the  bases 
on  which  reappointment  and  tenure  will  be  decided. 
The  statement  should  be  general,  not  specific.  For 
example,  it  might  state  that  reappointment  and  ten- 
ure may  be  denied  on  any  grounds  other  than  those 
specifically  stated  to  be  impermissible  and  that  con- 
ferral of  tenure  requires  an  assessment  of  school 
needs  and  resources  and  evidence  of  the  teacher's 
service  to  the  school,  potential  for  future  contribu- 
tion, commitment  to  the  welfare  of  students  and  the 
school,  and  demonstrated  professional  competence. 
This  document  should  not  be  more  specific.  It 
should  not,  for  example,  be  a  restatement  of  the 
school's  evaluation  instrument  that  lists  areas  of  per- 
formance on  which  its  teachers  are  to  be  judged  — 
e.g.,  preparation  for  classes,  ability  to  relate  to 
students,  cheerfulness,  etc.  It  is  extremely  important 
that  the  board  and  its  administrators  not  be  limited 
to  specific  evaluation  criteria  in  deciding  on  tenure. 
The  board  should  be  able  to  not  reappoint  even  a 
teacher  who  has  received  good  ratings  if  a  better 
teacher  is  obtainable  or  if  it  decides  that  it  needs  a 
teacher  in  another  field  more  than  it  needs  this 
teacher.  It  should  therefore  avoid  adopting  a  check- 
list of  criteria  for  reappointment  or  suggesting  in  its 
personnel  policy  that  tenure  can  be  earned  simply  by 
performing  adequately  in  specified  areas.  The 
school  needs  to  be  able  to  dispense  with  even  an 
above- average  untenured  teacher  if  it  has  a  reason- 
able chance  of  employing  an  even  better  teacher  for 
that  position.  It  should  not  put  itself  in  the  position 
of  having  to  defend  its  judgment  and  prove  why  the 
fair  teacher  does  not  have  the  potential  to  become 
an  excellent  teacher  as  it  strives  constantly  to 
upgrade  the  quality  of  its  teaching  faculty. 
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The  board  s  personnel  policy  should  also  set  out 
the  impermissible  grounds  for  basing  a  decision  not 
to  reappoint.  In  addition  to  the  constitutionally  im- 
permissible reasons  already  discussed,  the  board  will 
need  to  add  any  impermissible  grounds  set  out  in 
its  state's  statutes  or  its  collective  bargaining  con- 
tracts. For  example,  North  Carolina  law  [G.S.  115- 
142(m)(2)]  provides  that  the  board's  decision  not  to 
renew  a  nontenured  teacher's  contract  may  not  be 
"arbitrary,  capricious,  discriminatory,  or  for  per- 
sonal or  political  reasons."3  Thus  these  limitations 
have  been  included  in  the  paragraph  below.  If  your 
state's  statutes  impose  no  such  limitations,  I  recom- 
mend that  your  board  add  "personal  malice"  rather 
than  "arbitrary  and  capricious"  to  the  constitu- 
tionally impermissible  reasons  on  which  nonreap- 
pointment may  not  be  based.  "Personal  malice"  is 
preferable  to  the  "arbitrary  and  capricious"  stan- 
dard required  by  the  North  Carolina  statutes  be- 
cause it  is  narrower  and  will  let  stand  a  nonreap- 
pointment that  could  perhaps  be  characterized  as 
arbitrary  although  the  board  would  not  have  reap- 
pointed even  if  the  arbitrary  aspect  was  removed. 
This  distinction  is  consistent  with  the  Supreme 
Court's  decision  in  Mt.  Healthy  v.  Doyle4  —  that 
even  if  a  teacher  can  show  that  the  board  based  its 
decision  not  to  reappoint  him  in  part  on  constitu- 
tionally protected  conduct,  its  decision  will  be  sus- 
tained if  it  can  show  "by  a  preponderance  of  the 
evidence  that  it  would  have  reached  the  same  deci- 
sion, even  in  the  absence  of  the  protected  conduct. 

Section  1.  Permissible  and  Impermissible  Grounds 

for  Nonreappointment.  The 

Board  of  Education,  upon  the  super- 
intendent's recommendation,  may  decline  to  renew 
the  contract  of  any  nontenured  "professional" 
employee  who  has  been  employed  in  a  tenurable 
position  (this  person  is  hereinafter  referred  to  as 
teacher)  for  any  cause  it  deems  sufficient.  In  assess- 
ing the  person  for  reappointment,  the  school  ad- 
ministrators and  the  board  may  take  into  account 
and  use  as  the  basis  of  the  recommendation  or  de- 
cision not  to  reappoint,  in  whole  or  in  part,  any 
factors  deemed  relevant  to  total  institutional  in- 
terests. But  the  recommendation  to  the  board  and 
the  board's  decision  may  not  be  (1)  arbitrary,  ca- 
pricious, or  discriminatory  or  for  personal  or  poli- 


3.  On  more  than  one  occasion  the  Fourth  Circuit  has  rejected  the 
contention  that  this  statutory  limitation  on  nonreappointment  estab 
lishes  a  property  right  interest  under  the  Fourteenth  Amendment  that 
requires  the  board  to  give  reasons  and  a  hearing  on  why  it  did  not  reap 
point  the  teacher.  Sigmon  v.  Poe,  564  F.2d  1093  (4th  Cir.  1977);  and 
Satterfield  v.  Edenton  Chowan.  530  F.2d  567,  n.  4  (4th  Cir.  1975). 

4.  429  U.S.  274  (1977).  digested  in  7  School  Law  Bull.  (April 
1977). 
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tical  reasons;  (2)  based  primarily  on  the  teacher's 
exercise  of  rights  of  freedom  of  speech  guaranteed 
by  the  First  Amendment  to  the  United  States  Con- 
stitution or  by  Article  1  of  the  North  Carolina 
Constitution;  or  (3)  based  on  the  teacher's  race,  re- 
ligion, sex,  or  national  origin. 

Comment:  The  decision  not  to  rehire  a  pro- 
bationary teacher  is  a  discretionary  act,  but  the 
board's  discretion  is  limited  by  the  constitu- 
tional restraints  noted  in  the  Roth  and  Mt. 
Healthy  decisions  and  by  collective  bargaining 
contracts  on  statutes.  For  example,  in  North 
Carolina,  G.S.  115-  142(m)(2)  prohibits  refusal 
to  re-employ  on  grounds  that  are  "arbitrary, 
capricious,  discriminatory  or  for  personal  or 
political  reasons."  Essentially,  it  requires  that 
the  board  and  the  superintendent  act  in  good 
faith  in  deciding  not  to  renew  the  contract. 

This  code  is  intended  to  apply  to  all  teachers, 
principals,  and  "professional"  staff  people  such 
as  central  office  supervisors,  assistant  superin- 
tendents, librarians,  psychologists,  etc.  The 
term  used  in  this  code  any  "professional"  non- 
tenured  employee  who  has  been  employed  in  a 
tenurable  position  should  be  defined  in  your 
policy  by  specifying  each  type  or  category  of 
employee  to  be  covered.  This  policy  should  not 
be  made  to  apply  to  noncertified  personnel 
e.g.,  secretaries,  cafeteria  workers,,  bus  drivers, 
janitors,  etc.  A  separate  policy  should  be  devel- 
oped for  them. 

Section  2.  Notice  of  Nonrenewal.  If  the  teacher's 
immediate  supervisor  (hereinafter  called  principal) 
decides  to  recommend  to  the  superintendent  that 
the  teacher's  contract  not  be  renewed  for  the  next 
school  year,  the  principal  shall  give  the  teacher  a 
simple,  unelaborated,  written  statement  of  the  rec- 
ommendation. The  principal  shall  give  this  notice 

no  later  than  so  that  the  board  of 

education  can  give  timely  notice  of  a  final  decision 
not  to  reappoint  if  it  decides  against  reappointment. 
The  notice  also  shall  include  a  copy  of  the  board's 
nonreappointment  policy  and  procedure. 

If  the  principal  recommends  reappointment  but 
the  superintendent  disagrees,  the  superintendent 
shall  give  the  teacher  the  notice  provided  above.  If 
the  superintendent  recommends  reappointment  but 
the  board  decides  not  to  reappoint,  the  board  shall 
give  the  teacher  the  notice  provided  above.5  The 
board's  notice  shall  be  given  not  less  than  30  school 


5.  Whether  to  reappoint  is  solely  a  board  decision.  Although  a  stat- 
te  may  provide  that  the  board  acts  after  receiving  the  superintendent's 
•commendation,  as  G.S.  115-142(m)  (2)  does  in  North  Carolina,  the 


[calendar]  days  before  the  last  day  of  the  current 
employment  period. 

Comment:  The  teacher's  evaluator,  which  is 
usually  the  principal,  is  the  key  person  in  prac- 
tically all  nonreappointment  decisions.  His 
recommendation  not  to  reappoint  usually  re- 
sults in  a  superintendent's  recommendation 
and  a  final  board  decision  not  to  reappoint.  Ac- 
cordingly, it  seems  appropriate,  if  the  board  is 
to  have  an  internal  review  of  the  nonreappoint- 
ment decision,  that  it  begin  right  after  the  prin- 
cipal decides  to  recommend  nonreappointment 
and  before  the  board  has  made  a  decision.  If  a 
conference  between  administrator  and  teacher 
and  an  opportunity  to  speak  to  the  board  are 
not  given  until  after  the  board  has  decided  not 
to  reappoint  (as  I  originally  had  written  this 
procedure),  the  likelihood  of  a  board's  revers- 
ing a  decision,  whether  wrong  or  wise,  is  re- 
duced. My  experience  has  been  that  boards  are 
extremely  reluctant  to  admit  error  and  reverse 
their  decisions.  They  are  also  loath  to  overturn 
their  superintendent.  (Most  decisions  not  to 
reappoint  are  more  administrative  than  board 
decisions  —  as  they  must  and  should  be.)  Thus 
this  procedure  provides  for  a  conference  and 
right  to  petition  the  board  before  rather  than 
after  the  board  has  acted  on  the  superinten- 
dent's recommendation. 

This  section  requires  the  teacher's  evaluator 
to  give  "a  simple,  unelaborated,  written  state- 
ment" of  his  recommendation  not  to  reappoint. 
It  is  important  that  the  evaluator  not  give  writ- 
ten reasons  because  they  create  the  risk  of  "stig- 
matizing" the  teacher  (thus  invoking  the  due 
process  requirement  of  the  Fourteenth  Amend- 
ment) and  putting  the  school  in  the  position  of 
having  either  to  prove  the  reasons  or  to  reap- 
point the  teacher. 

The  notice  requirement  on  the  board  re- 
quires notice  of  at  least  30  school  days  rather 
than  calendar  days  because  the  North  Carolina 
tenure  act  requires  notice  equaling  30  work 
days  and  excludes  in  that  number  all  Satur- 
days, Sundays,  and  legal  holidays.  It  is  possible 
that  even  some  school  days  may  not  be  counted. 


board  is  not  required  to  reappoint  a  teacher  even  if  the  superintendent 
has  recommended  reappointment.  See  Taylor  v.  Crisp,  21  N.C.  App. 
359,  205  S  E.2d  102  ( 1 974).  But  if  the  superintendent  does  not  recom- 
mend reappointment,  the  board  usually  will  not  have  the  question  of 
reappointment  before  it.  Manv  state  statutes  provide  that  the  board 
receives  the  names  of  teachers,  principals,  and  other  school  personnel 
on  a  recommendation  from  the  superintendent.  The  board  then  must 
decide  whether  to  employ.  See  G.S.  115-21,  -44.  and  -58  for  applicable 
North  Carolina  statutes. 


In  a  1977  North  Carolina  trial  court  decision, 
the  judge  would  not  count  Memorial  Day  even 
though  school  met  on  that  day  in  order  to  make 
up  a  missed  day  because  of  snow,  and  G.S.  103- 
4(a)  provides  that  Memorial  Day  (and  Easter 
Monday)  "shall  be  a  holiday  for  all  State  and 
national  banks  only,"6  School  boards  in  other 
states  that  are  not  similarly  limited  by  state 
statute  should  use  calendar  days. 

Section  3.  Teacher's  Request  for  a  Conference. 
Within  five  days  after  receiving  the  principal's  or 
superintendent's  written  notice  of  his  intention  to 
recommend  nonreappointment,  a  teacher  may  in 
writing  request  a  private  conference  with  the  super- 
intendent, if  he  contends  that  the  recommendation 
was  based  on  one  of  the  grounds  stated  to  be  imper- 
missible in  Section  1.  The  superintendent  may  invite 
the  teacher's  principal  and  any  other  school  admin 
istrator  to  attend  the  conference  if  he  thinks  their 
presence  would  be  helpful. 

If  the  teacher's  written  request  does  not  specifi 
cally  state  that  the  recommendation  was  based  on  an 
impermissible  reason,  the  superintendent  shall  deny 
the  request  and  immediately  send  his  recommenda 
tion  on  reappointment  to  the  board  of  education. 

If  the  superintendent  recommends  reappoint- 
ment but  the  board  decides  not  to  reappoint,  there 
shall  be  no  conference,  but  the  teacher  may  request 
permission  to  make  a  statement  [for  a  hearing] 
before  the  board  pursuant  to  Section  5. 

Comment:  I  originally  wrote  this  section  to 
provide  that  a  teacher  who  receives  notice  of 
nonreappointment  had  an  absolute  right  to  a 
conference  with  the  superintendent.  But  school 
administrators  have  convinced  me  that  giving 
the  teacher  a  right  to  an  explanation  of  why  he 
was  not  reappointed  will  discourage  school  ad 
ministrators  from  recommending  the  nonreap- 
pointment of  a  mediocre  teacher  when  there  is 
hope  of  employing  a  better  teacher.  Because 
the  historic  practice  in  public  schools  has  been 
to  re-employ  and  tenure  unless  the  teacher  is  a 
"dud,"  I  am  convinced  that  a  conference  to  dis- 
cuss the  reasons  for  the  nonreappointment 
would  undercut  the  thrust  of  this  nonreap 
pointment  procedure,  which  is  to  encourage 
nonreappointment  unless  the  school  adminis- 
trator  thinks    the    probationary    teacher   is   as 
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good  as  the  market  will  provide  in  the  near 
future.  Too  many  school  administrators  would 
recommend  reappointment  if  they  were  forced 
to  articulate  at  a  conference  why  the  teacher  is 
only  fair  and  not  good  enough  to  be  retained.  It 
is  best  that  the  principal  not  be  required  to  ex- 
plain or  specify  the  reasons  for  a  judgment 
based  on  intuition  that  the  teacher  will  never  be 
better  than  fair.  Thus  if  the  written  request  for 
a  conference  does  not  specifically  allege  that 
the  recommendation  was  impermissibly  based, 
a  conference  should  not  be  held  and  the  super- 
intendent should  send  his  recommendation  to 
the  board. 

No  conference  between  principal  and  teacher 
is  provided  in  this  procedure  because  it  is  as- 
sumed that  the  school's  evaluation  procedure 
requires  such  a  conference.  If  the  principal  has 
been  a  good  evaluator,  he  already  has  had  sev- 
eral discussions  with  the  teacher  about  the 
teacher's  performance  and  his  decision  to  rec- 
ommend nonreappointment  should  come  as  no 
surprise  to  the  teacher. 

If  the  superintendent  recommends  a  teacher's 
reappointment  but  the  board  decides  not  to  re- 
appoint, the  teacher's  complaint  is  with  the 
board,  not  the  superintendent.  Therefore  no 
conference  between  teacher  and  superinten- 
dent should  take  place.7 

Section  4.  Conference.  The  request  for  a  con- 
ference shall  be  granted  in  accordance  with  Section 
3  and  the  conference  held  forthwith,  within  five 
days  after  the  superintendent  receives  the  teacher's 
request  if  possible.  At  the  conference  the  superin- 
tendent, with  the  other  school  administrators  whom 
the  superintendent  has  asked  to  attend,  shall  con- 
sider the  teacher's  contention  that  the  recommenda- 
tion was  impermissible  based.  The  superintendent 
shall  fully  examine  the  contention  and,  if  helpful, 
investigate  the  matter  outside  the  conference  to 
determine  whether  the  contention  is  true.  If  the 
teacher  attempts  to  make  assertions  or  arguments  or 
to  offer  proof  in  areas  other  than  a  contention  of  an 
impermissibly  based  recommendation,  the  superin- 
tendent shall  terminate  the  conference. 

Within  five  days  after  the  conference,  the  super- 
intendent shall  give  a  simple,  unelaborated,  written 
statement  to  the  teacher  as  to  whether  he  will  recom- 
mend to  the  board  that  the  teacher  not  be  reap- 
pointed. 


6.  Copeland  v.  Orange  County  Bd.  of  Educ.  77  CvS  442,  N.C 
Super.  Ct.(  1977).  digested  in  8  School  Law  Bill.  (January  1978).  The 
court  declared  that  the  teacher  had  permanent  tenure  and  permanently 
enjoined  the  school  from  failing  to  treat  her  as  a  tenured  teacher,  even 
though  the  school  had  given  the  teacher  41  calendar  day's  notice  that 
translated  into  28  work  days. 


7.  See  Taylor  v.  Crisp.  21  N.C.  App.  359  (1974).  affd,  286  N.C.  ■ 
(1975).  for  a  decision  upholding  the  boards  right  under  the  No 
Carolina  Tenure  Act  to  deny  reappointment 
superintendent  recommends  it. 


and   tenure 
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Comment.  As  the  comment  to  Section  3 
stated,  this  conference  is  limited  solely  to  a  con- 
sideration of  the  teacher's  contention  that  the 
recommendation  not  to  reappoint  was  based  on 
an  impermissible  reason.  If  the  teacher's  asser- 
tions go  beyond  this  contention,  the  superinten- 
dent is  required  to  terminate  the  conference. 

Section  5.  Teacher's  Request  to  Appear  Before 
the  Board.  If  the  teacher  receives  notice  that  the 
superintendent  will  recommend  to  the  board  that  it 
not  reappoint  the  teacher,  he  may,  within  five  days 
after  receiving  such  notice,  request  an  opportunity 
to  make  a  statement  [for  a  hearing]  on  the  superin- 
tendent's recommendation  before  the  board  of  edu- 
cation [specially  designated  hearing  committee]. 
This  request  shall  be  granted  only  if  the  teacher  con- 
tends that  the  superintendent's  recommendation  not 
to  reappoint  was  based  on  one  of  the  grounds  stated 
to  be  impermissible  in  Section  2. 

If  the  superintendent  has  recommended  reap- 
pointment but  the  board  decides  not  to  reappoint, 
the  teacher,  within  five  days  after  receiving  the 
board's  notice,  may  request  an  opportunity  to  make 
a  statement  [for  a  hearing]  on  the  board's  decision 
before  the  board  of  education.  This  request  shall  be 
granted  only  if  the  teacher  contends  that  the  board's 
decision  not  to  reappoint  was  based  on  one  of  the 
grounds  stated  to  be  impermissible  in  Section  2. 

The  request  to  make  a  statement  [for  a  hearing] 
shall  be  in  writing  and  addressed  to  the  board  chair- 
man. It  shall  specify  the  ground(s)  on  which  it  is 
contended  that  the  recommendation  or  decision  was 
impermissibly  based  and  shall  include  a  short  and 
plain  statement  of  the  facts  that  the  teacher  believes 
support  the  contention. 

Submission  of  such  a  request  constitutes  on  the 
part  of  the  teacher:  (1)  a  representation  that  he  can 
support  his  contention  by  factual  proof,  and  (2)  ac- 
knowledgment that  the  school  may  offer  in  rebuttal 
of  his  contention  any  relevant  data. 

Comment:  This  section  provides  alternative 
types  of  presentation  that  the  board  may  permit 
the  teacher.  The  preferred  option  is  that  the 
teacher  be  limited  to  making  a  statement  be- 
fore the  board.  If  the  board  wants  to  pursue 
issues  that  arise  from  the  statement,  it  may  put 
questions  to  the  teacher  and  otherwise  investi- 
gate the  issue,  but  it  is  not  obligated  to  do  more 
than  hear  the  teacher's  statement.  The  second 
option  provides  for  a  hearing  on  the  superinten- 
dent's recommendation  or  board  decision,  as 
the  case  may  be.  The  disadvantage  with  this 
option  is  that  the  nonreappointment  hearing 


probably  will  become  like  a  full-blown  dis- 
charge hearing.  School  attorneys  and  superin- 
tendents report  that  nonreappointment  hear- 
ings are  very  similar  to  the  discharge  hearing. 
As  in  a  discharge  hearing,  the  teacher  parades 
a  group  of  witnesses  before  the  board  who  test- 
ify to  his  outstanding  qualities.  From  a  practi- 
cal if  not  legal  standpoint,  the  superintendent  is 
put  into  the  position  of  having  to  prove  that  the 
board  has  good  reasons  not  to  reappoint.  Al- 
though the  board  can  lawfully  deny  reappoint- 
ment to  a  teacher  for  any  reason  as  long  as  it  is 
not  one  of  the  impermissible  reasons,  it  be- 
comes difficult  for  a  school  board,  which  is 
usually  popularly  elected,  to  not  cave  in  at  a 
board  meeting  and  reappoint  a  fair  teacher  al- 
though it  has  a  policy  of  nonreappointment 
when  its  administrators  think  a  better  teacher 
can  be  employed  — particularly  since  there  is  no 
charge  of  incompetence  against  the  teacher. 

An  argument  for  not  limiting  the  teacher  to  a 
statement  and  allowing  a  hearing  is  that  the 
hearing  is  permitted  only  after  the  teacher  has 
asserted  that  the  superintendent's  recommen- 
dation or  board  decision  was  based  on  an  im- 
permissible reason  and  the  teacher  can  demon- 
strate in  the  petition  that  he  can  prove  this 
claim.  In  this  situation  when  there  is  some 
reasonable  possibility  of  wrongdoing  —  the 
board  may  want  to  accept  the  disadvantages  of 
a  full-blown  hearing  in  order  to  get  more  facts. 

The  board  may  prefer  that  either  a  hearing 
committee  or  a  hearing  examiner  receive  the 
teacher's  petition  and  hear  the  evidence  with  a 
final  appeal  to  the  board  on  the  record.  This 
approach  is  used  by  all  the  North  Carolina 
senior  institutions  of  higher  education  and  by 
most  major  American  universities.  Most  school 
systems  and  many  postsecondary  institutions, 
however,  will  be  better  served  by  having  the 
board  receive  the  teacher's  petition  and  hear 
the  assertions  of  a  nonreappointment  based  on 
an  impermissible  reason.  But  if  the  hearing 
committee  or  examiner  option  is  used,  the  word 
"committee"  or  "examiner"  must  be  substituted 
for  the  word  "board."  Also,  a  new  section  must 
be  added  that  provides  for  the  committee  (ex- 
aminer) and  for  an  appeal  on  the  record,  not  de 
novo,  to  the  board. 

Section  6.  Board  Action  on  Teacher  Request. 
The  board  of  education  shall  consider  the  request 
and  shall  permit  the  teacher  to  make  a  statement  [a 
hearing]  before  it  if  it  determines  (a)  that  the  re- 
quest contains  a  contention  that  the  decision  was  im- 


permissibly  based  under  Section  1,  and  (b)  that  the 
facts  suggested,  if  established,  might  support  the 
contention.  If  it  determines  that  the  request  does 
not  meet  these  conditions,  it  shall  immediately  con- 
sider the  superintendent's  recommendation  and 
reach  a  decision  on  the  reappointment.  It  shall 
notify  the  teacher  and  the  superintendent  of  its  deci- 
sion to  reject  the  petition  and  its  decision  on  reap- 
pointment with  a  simple,  unelaborated,  written 
statement.  This  notice  shall  terminate  the  proceed- 
ings and  finally  confirm  the  decision  on  reappoint- 
ment. 

If  the  request  is  granted,  a  board  meeting  to  hear 
the  teacher's  statement  [hearing]  shall  be  held  with- 
in ten  days  after  the  board  receives  the  request.  The 
teacher  shall  be  given  at  least  five  days'  notice  of  the 
hearing. 

Comment:  As  already  noted,  neither  the 
Constitution  nor  most  state  statutes,  including 
North  Carolina  law,  require  a  board  hearing  on 
a  decision  not  to  reappoint.  Thus  the  board  may 
decide  to  adopt  a  policy  that  authorizes  a  con- 
ference with  the  superintendent  without  pro- 
viding for  the  possibility  of  a  statement  or  hear- 
ing before  the  board.  I  recommend,  however, 
that  the  opportunity  for  either  a  statement  or  a 
hearing  be  provided  if  the  conditions  specified 
in  this  section  are  met.  Although  this  section  af- 
fords an  opportunity  to  come  before  the  board 
only  when  the  teacher  alleges  that  the  superin- 
tendent's recommendation  or  board's  decision 
was  impermissibly  based  and  submits  a  state- 
ment of  facts  supporting  that  contention,  it  still 
gives  the  board  an  opportunity  to  reverse  a 
wrong  decision.  Moreover,  even  if  the  board 
concludes  that  the  superintendent's  recommen- 
dation or  its  original  decision  was  correct,  its 
deliberative  process  undercuts  an  allegation 
that  it  acted  arbitrarily. 

But  this  section  rejects  an  automatic  appeal 
on  a  nonreappointment  for  several  reasons.  It 
is  important  that  the  board  not  be  obliged  to 
hear  the  teacher's  arguments  that  he  is  good 
enough  for  reappointment  or  is  as  good  as  or 
better  than  another  teacher  who  was  reap- 
pointed or  another  who  has  tenure.  A  board 
that  permits  a  teacher  to  make  these  arguments 
to  it  will  find  it  more  difficult  to  stand  by  a 
judgment,  which  judgment  is  usually  subjec- 
tive, that  this  person  does  not  have  the  poten- 
tial to  become  an  excellent  teacher.  A  hearing 
at  which  the  board  is  required  to  compare  this 
teacher's  performance  with  that  of  a  tenured 
teacher  will  put  the  board  on  the  defensive  and 
frequently  cause  the  board  to  back  down  on  the 
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nonreappointment  when  it  should  not.  The 
teacher  may  correctly  assert  that  he  is  better 
than  the  average  tenured  teacher  or  a  par- 
ticular tenured  teacher;  but  that  is  irrelevant. 
The  board  can  and  should  try  to  improve  the 
quality  of  its  teaching  and  administrative  staff. 
It  can  and  should  strive  to  secure  new  teachers 
who  are  better  or  have  the  potential  of  being 
better  than  those  already  tenured. 

Another  bad  consequence  of  giving  teachers 
a  right  to  a  hearing  on  all  nonreappointments  is 
that  almost  inevitably  the  school  will  lower  its 
high  standards  for  retention  in  order  to  avoid 
having  to  justify  each  nonreappointment  deci- 
sion at  a  hearing.  The  board  will  relinquish 
part  of  its  discretion  to  make  subjective  judg- 
ments about  and  retain  only  those  who  have  the 
potential  to  be  excellent  teachers. 

As  already  noted  in  the  comment  to  Section  5 
on  the  type  of  appearance  the  teacher  is  al- 
lowed to  make  before  the  board,  another  bad 
consequence  of  an  automatic  hearing  on  rec- 
ommendations or  decisions  not  to  reappoint  is 
that  the  superintendent  or  board  usually  feels 
compelled  to  list  the  reasons  for  its  decision. 
The  hearing  then  becomes  very  similar  to  a  dis- 
charge, because  the  superintendent  or  board 
finds  it  necessary  to  prove  that  it  did  not  act  for 
impermissible  reasons.  In  my  judgment  it  is 
better  to  prohibit  all  board  hearings  on  nonre- 
appointment than  to  give  a  nonreappointed 
teacher  an  automatic  right  to  a  hearing  before 
the  board. 


Sections  7  and  8  are  to  be  used  if  the  board  pro- 
cedure provides  for  a  hearing  rather  than  a  state- 
ment by  the  teacher. 

Section  7.  Conduct  of  the  Hearing.  The  hearing 
shall  be  conducted  informally  and  in  private  with 
only  the  members  of  the  board,  the  teacher,  the 
teacher's  principal,  the  superintendent,  and  such 
witnesses  as  may  be  called  in  attendance;8  except 
that  the  teacher  and  the  superintendent  may  each 
be  accompanied  [or,  in  his  absence,  represented]  by 
a  person  designated  in  writing  to  act  for  him.  A 
quorum  for  purposes  of  the  hearing  is  a  simple  ma- 
jority of  the  total  board  membership.  Board  mem- 
bers who  will  testify  as  witnesses  or  have  any  other 


8.  The  Fourth  Circuit  upheld  the  right  of  a  board  to  require  this 
hearing  to  be  closed.  It  said  in  Satterfield  v.  Edenton-Chowan.  530  F.2d 
567  (4th  Cir.  1975).  that  a  private  hearing  was  as  much  for  the  protec- 
tion of  the  teacher  as  for  the  school.  A  few  states,  like  Florida,  require 
these  hearings  to  be  open,  but  most  states  make  an  exception  for  person- 
nel hearings. 
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significant  conflict  of  interest  are  disqualified.9  On 
request  of  the  teacher  and  with  the  board  chairman's 
approval,  a  transcript  of  the  proceedings  shall  be 
provided  to  the  teacher.  The  board  may  consider 
only  such  evidence  as  is  presented  at  the  hearing  and 
need  consider  only  such  evidence  as  it  believes  to  be 
fair  and  reliable.  All  witnesses  may  be  questioned  by 
the  board  members,  the  teacher,  [and]  the  superin- 
tendent, [and  the  representative  of  the  teacher  or 
the  superintendent,  if  either  is  absent].  Except  as 
herein  provided,  the  conduct  of  the  hearing  is  under 
the  board  chairman's  control. 

Comment:  The  right  of  the  teacher  and  su- 
perintendent representative  to  question  wit- 
nesses is  made  optional.  My  preference  is  to 
permit  it. 

Section  8.  Hearing  Procedure.  The  hearing  shall 
begin  with  the  teacher's  presentation  of  contentions, 
limited  to  those  grounds  specified  in  the  request  for 
a  hearing  and  supported  by  such  proof  as  he  desires 
to  offer.  When  he  has  concluded  this  presentation, 
the  board  shall  recess  to  consider  whether  the  proof 
offered  in  support  of  the  contention  establishes  the 
contention  unless  it  is  rebutted  or  unless  the  decision 
not  to  reappoint  is  now  otherwise  explained.  If  it  de- 
termines that  the  contention  has  not  been  so  estab- 
lished, it  shall  so  notify  the  teacher  and  superinten- 
dent with  a  simple,  unelaborated,  written  statement 
that  the  teacher  has  not  shown  that  the  superinten- 
dent's recommendation  or  board  decision  not  to  re- 
appoint was  based  on  an  impermissible  reason.  This 
notice  shall  be  accompanied  by  the  board's  decision 
on  reappointment  when  the  hearing  has  considered 
the  superintendent's  negative  recommendation. 
This  notice  shall  terminate  the  proceedings  and 
shall  be  the  final  decision  on  reappointment. 

If  the  board  determines  that  rebuttal  or  explana- 
tion by  the  superintendent  is  desirable,  it  shall  so 
notify  the  parties  and  the  hearing  shall  proceed.  The 
superintendent  may  then  present  in  rebuttal  of  the 
faculty  member's  contentions,  or  in  general  support 
of  the  decision  not  to  reappoint,  such  testimonial  or 
documentary  proofs  as  he  desires  to  offer,  including 
his  own  testimony. 

If  the  superintendent  recommended  reappoint- 
ment but  the  board  decided  not  to  reappoint,  the 
board  shall  designate  someone  to  rebut  the  teacher's 
contentions.  If  the  board  attorney  is  chosen  to  make 
this  rebuttal,  he  shall  not  serve  as  legal  adviser  to  the 


9.  A  board  is  considered  to  be  an  impartial  body  even  though  it  has 
earlier  approved  the  superintendent's  recommendation  not  to  renew  the 
contract.  Also,  objections  that  a  board  member  is  not  impartial  must  be 
raised  "at  the  earliest  moment  after  knowledge  of  the  facts."  Satterfield 
v.  Edenton-Chowan,  530  F.2d  567  (4th  Cir.  1975). 


board  on  any  issue  arising  out  of  this  nonreappoint- 
ment. 

At  the  end  of  the  presentations,  the  board  shall 
consider  the  matter  in  an  executive  session,  at  which 
the  superintendent  shall  not  be  present.  The  burden 
shall  be  on  the  teacher  to  satisfy  the  board  that  his 
contention  is  true. 

Section  9.  Procedure  After  Hearing.  After  all  the 
evidence  has  been  presented,  if  the  board  deter- 
mines that  the  teacher's  contention  has  not  been  es- 
tablished, it  shall,  by  a  simple  unelaborated  state- 
ment, so  notify  him  and  the  superintendent.  This 
notice  shall  also  include  the  board's  decision  on  re- 
appointment when  the  hearing  has  considered  the 
superintendent's  negative  recommendation,  which 
decision  shall  be  final.  If  the  board  determines  that 
the  teacher's  contention  has  been  satisfactorily  es- 
tablished, it  shall  so  notify  him  and  the  superinten- 
dent by  a  written  notice.  This  notice  shall  also  in- 
clude the  board's  decision  on  reappointment,  which 
decision  shall  be  final. 

How  School  Boards  Should  Use  This  Model 

To  develop  a  procedure  for  the  nonreappoint- 
ment  of  the  school's  professional  employees,  I  rec- 
ommend that  the  school  board  direct  a  committee  of 
administrators  and  board  members  to  draft  a  policy 
for  the  board's  consideration.  In  a  1972  monograph 
on  termination  procedures,  I  recommended  that  this 
committee  include  teachers.  Experience  has  proved 
that  to  be  a  mistake.  Teachers  and  their  professional 
associations  should  have  an  opportunity  to  react  to 
the  draft  and  present  their  point  of  view  to  the  com- 
mittee and  the  board  before  final  adoption,  but  the 
draft  should  be  a  responsibility  of  management. 

The  committee  should  use  these  codes  as  a  guide, 
but  it  should  decide  for  itself  the  policies  that  are 
best  for  its  school  system.  The  regulations  must  of 
course  comply  with  statutory  and  constitutional  re- 
quirements, and  the  school  board  attorney  should 
advise  the  committee  in  its  work.  The  committee's 
final  draft  should  go  to  the  school  board  for  its  con- 
sideration, amendment,  and  final  adoption  as  of- 
ficial board  policy.  Once  the  procedural  code  is 
adopted,  the  board  should  give  a  copy  to  each  school 
employee  covered  by  it  and  to  each  new  employee 
when  he  is  hired. 

When  these  things  have  been  done,  a  local  board 
of  education  should  have  a  clear  procedure  for  the 
nonreappointment  of  the  school's  professional 
employees.  This  procedure  not  only  will  satisfy  the 
constitutional  requirements  of  due  process  but  also 
will  help  to  winnow  out  weak  teachers  and  assure  that 
school  employees  are  treated  fairly. 
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Recent  Court  Decisions 


EEOC  SUITS  MUST  BE  FILED  ON  TIME.  Del- 
aware State  College  v.  Ricks,  49  U.S.L.W.  4059 
(U.S.  Sup.  Ct.  Dec.  16,  1980). 

Facts:  The  Delaware  State  College  Board  of  Trus- 
tees voted  to  deny  tenure  to  Ricks,  a  librarian,  on 
the  basis  of  recommendations  of  the  school's  tenure 
committee  and  faculty  senate.  Ricks  filed  a  griev- 
ance, but  before  it  was  decided  the  board  offered 
him  a  one-year  "terminal"  contract  that  he  accepted. 
Later  the  board  denied  his  grievance.  After  the  state 
agency  had  waived  its  primary  jurisdiction  over  his 
employment-discrimination  charge  under  Title  VII  of 
the  Civil  Rights  Act,  the  Equal  Employment  Opportu- 
nity Commission  (EEOC)  accepted  his  complaint. 
More  than  two  years  later,  the  EEOC  issued  a  "right 
to  sue"  letter,  and  Ricks  brought  suit  in  federal 
district  court.  The  complaint  alleged  that  the  col- 
lege had  discriminated  against  him  on  the  basis  of 
his  national  origin  in  violation  of  both  Title  VII  and 
42  U.S.C.  §  1981. 

Title  VII  requires  that  a  complaint  be  filed  with 
the  EEOC  within  180  days  (300  days  under  certain 
circumstances)  "after  the  alleged  unlawful  employ- 
ment practice  occurred."  42  U.S.C.  §  2000e-5(e). 
Under  the  applicable  Delaware  statute  of  limita- 
tions, cases  under  42  U.S.C.  §  1981  must  be  fded 
within  three  years  of  the  unfavorable  employment 
decision.  The  district  court  dismissed  both  of  his 
claims  as  untimely.  It  held  that  the  only  unlawful 
employment  practice  alleged  was  the  school's  deci- 
sion to  deny  him  tenure  and  that  the  limitations 
period  for  both  claims  had  commenced  to  run  when 
the  board  officially  notified  him  that  he  would  be  of- 
fered a  one-year  "terminal"  contract.  The  court  of 
appeals  reversed,  holding  that  the  limitations  period 
for  both  claims  did  not  begin  to  run  until  the  "ter- 
minal" contract  expired. 

Holding:  In  a  5-4  decision,  the  Supreme  Court 
reversed,  finding  the  Title  VII  and  Section  1981 
claims  to  be  untimely  filed.  It  found  that  the  allega- 
tions did  not  support  Ricks's  "continuing  violation" 
argument  that  discrimination  motivated  the  college 
not  only  in  denying  him  tenure  but  also  in  terminat- 
ing his  employment.  The  only  discrimination  alleged 
occurred  —  and  the  limitations  periods  for  filing 
therefore  commenced  when  the  tenure  decision 
was  made  and  communicated  to  him.  This  is  so  even 


though  one  of  the  effects  of  the  denial  of  tenure  — 
the  eventual  loss  of  a  teaching  position  —  did  not  oc- 
cur until  later. 

The  date  when  Ricks  was  notified  that  his  griev 
ance  had  been  denied  cannot  be  considered  to  be 
the  date  of  the  unfavorable  tenure  decision.  The 
board  had  made  clear  well  before  then  that  it  had 
formally  rejected  his  tenure  bid,  and  entertaining  a 
grievance  complaining  of  the  tenure  decision  does 
not  suggest  that  the  decision  was  in  any  respect  ten- 
tative. Nor  does  the  pendency  of  a  grievance,  or  any 
other  method  of  collateral  review  of  an  employment 
decision,  toll  the  running  of  the  limitations  periods. 


SEARCH  OF  LOCKERS  WITH  DRUG-SNIFF- 
ING DOGS  DOES  NOT  VIOLATE  STUDENTS' 
CONSTITUTIONAL  RIGHTS.  Zamora  v.  Pome- 
roy,  No.  79-1611  (10th  Cir.  Jan.  26,  1981). 

Facts:  Grace  Zamora  brought  this  suit  on  behalf 
of  her  minor  son  under  42  U.S.C.  §  1983,  the  Civil 
Rights  Act  of  1871.  Marijuana  had  been  discovered 
in  her  son's  school  locker  in  a  warrantless  search  in 
which  dogs  were  used.  Plaintiff  contended  that  the 
search  deprived  him  of  his  rights  under  the  Fourth 
Amendment.  She  also  argued  that  the  school's  puni- 
tive procedure  in  transferring  Zamora  to  an  alterna- 
tive school  did  not  afford  him  a  fair  hearing  guaran- 
teed by  the  Fourteenth  Amendment.  The  search  was 
instigated  by  the  county  district  attorney,  with  ap- 
proval and  help  from  the  school  administrators. 
After  the  dogs  signaled  the  scent  of  marijuana  in 
Zamora's  locker,  school  officials  opened  the  lock 
with  a  master  key  and  removed  a  substance  that  they 
found  later  to  be  marijuana.  Law  enforcement  offi- 
cers played  no  part  in  the  actual  search  of  Zamora's 
locker  and  did  not  file  criminal  charges.  Following 
the  search,  school  officials  set  out  to  determine  the 
boy's  culpability  in  violating  a  school  prohibition  of 
marijuana  on  school  premises.  In  several  confer- 
ences with  the  school  officials,  Zamora  denied  own- 
ing the  marijuana  but  did  not  produce  witnesses  or 
evidence  to  support  his  claim.  After  an  informal 
hearing  attended  by  the  school  officials,  the 
Zamoras,  and  their  attorney,  the  school  administra- 
tion transferred  the  boy  to  another  high  school. 
Shortly  thereafter,  two  review  panels  approved  the 
principal's  action.   When  suit  was  filed  in  federal 
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district  court,  the  court  granted  summary  judgment 
to  defendant  school  officials,  and  the  plaintiff  ap- 
pealed. 

Holding:  The  Tenth  Circuit  upheld  the  lower 
court's  dismissal.  In  affirming,  the  appeals  court 
relied  on  evidence  that  (a)  the  school  retained  con- 
trol and  access  to  all  lockers,  in  keeping  with  its 
published  policy;  and  (b)  Zamora  had  received  writ- 
ten notice  that  lockers  were  subject  to  search  at  any 
time.  On  this  basis  the  court  concluded  that  a  school 
locker  is  not  the  property  of  the  student  who  occu- 
pies it  pro  tempora.  It  noted  that  other  cases  have 
been  decided  on  the  doctrine  of  in  loco  parentis, 
whereby  school  officials  have  certain  authority  to  act 
contrary  to  Fourth  Amendment  rules  in  order  to 
protect  and  discipline  the  students  placed  in  their 
charge.  The  basis  of  this  privilege,  the  court  said,  is 
society's  interest  in  orderly  administration  of  educa- 
tion and  in  guarding  against  criminal  behavior. 
Therefore  public  school  officials  have  both  the  right 
and  the  duty  to  inspect  property  under  their  control 
(lockers).  The  court  held  that  Zamora's  Fourth 
Amendment  rights  must  yield,  when  necessary,  to  the 
principal's  duty  to  maintain  educational  order  in  the 
school.  It  concluded  that  the  administrators'  reason- 
able suspicion  made  the  search  of  Zamora's  locker  a 
valid  one.  (The  use  of  sniffing  dogs  to  develop  this 
suspicion  did  not  trouble  the  court.)  Furthermore, 
since  no  criminal  action  was  taken,  the  issue  was 
never  raised  whether  the  fruits  of  this  warrantless 
search  could  be  admitted  as  evidence  in  a  criminal 
proceeding. 

The  court  also  denied  the  plaintiffs  contention 
that  transferring  Zamora  to  another  school  had 
deprived  him  of  due  process.  In  the  absence  of  a  clear 
showing  that  the  assignment  was  substantially  preju- 
dicial, the  court  rejected  the  Zamoras'  allegations 
that  the  second  school  was  so  inferior  as  to  constitute 
an  expulsion.  Even  if  the  transfer  had  been  tanta- 
mount to  expulsion  or  suspension,  the  notice  and 
hearing  procedure  here  (five  opportunities  to  estab- 
lish innocence)  had  met  constitutional  require- 
ments. 

In  answering  the  alternative  argument  that  "the 
transfer  constituted  imposition  of  an  excessive  sanc- 
tion," the  court  distinguished  between  an  actual  sus- 
pension that  denies  the  right  to  continued  atten- 
dance and  lesser  penalties  that  deny  only  privileges. 
Citing  two  earlier  opinions  [Still  v.  Pennsylvania  State 
University,  462  F.2d  463  (3rd  Cir.  1972);  Yench  v. 
Stockmar,  483  F.2d  820  (1973)],  the  court  main- 
tained that  punitive  actions  like  probation  and 
transfer  are  not  deprivations  of  freedom.  Since 
Zamora  was  able  to  continue  his  public  education, 


losing  in  the  transfer  only  the  privilege  of  par- 
ticipating in  sports,  the  transfer  did  not  curtail  his 
constitutional  rights.  Furthermore,  the  seriousness 
of  his  offense  left  him  no  standing  to  petition  for 
judicial  remedy.  —  Phyliss  Huffman 


BOOK  BANNING.  Pico  v.  Board  of  Education, 
F.2d (2d  Cir.  1980). 

Facts:  Three  members  of  a  Nassau  County  school 
board  attended  a  conference  sponsored  by  an  organi- 
zation called  Parents  of  New  York  United,  a  conserva- 
tive organization  of  parents  concerned  about  educa- 
tion. The  board  members  were  given  a  list  of  books 
that  the  group  found  to  be  objectionable  along  with 
excerpts  considered  most  objectionable  and  negative 
editorial  comment.  The  board  members  referred  to 
the  books  as  "anti- American,  anti-Christian,  anti- 
Semetic  [sic],  and  just  plain  filthy."  Two  of  these 
board  members  checked  their  senior  high  school  library 
and  found  nine  "objectionable"  texts  on  its  shelves. 
After  discussing  the  ban  with  board  members,  the 
superintendent  advised  the  board  against  a  direct 
ban  of  the  listed  books  and  suggested  that  a  commit- 
tee be  appointed  to  study  the  problem.  The  board, 
however,  ordered  all  copies  of  the  books  removed 
from  the  junior  and  senior  high  school  libraries  im- 
mediately. By  this  time,  the  issue  had  received  con- 
siderable publicity,  which  was  intensified  when  two  of 
the  board  members  who  sought  to  ban  the  books  used 
the  issue  in  re-election  campaigns.  An  advisory  com- 
mittee was  finally  formed  to  consider  the  need  for 
banning  the  books,  apparently  in  order  to  comply 
with  a  provision  in  the  board's  contract  with  the 
teachers'  union.  The  committee  recommended  that  six 
of  the  books  be  returned  to  the  library,  but  the  board 
voted  to  return  only  two.  Five  students  sued  the  board 
and  the  board  members  individually,  alleging  that 
removing  the  books  violated  the  First  Amendment. 
The  federal  district  court  granted  summary  judgment 
for  the  defendants,  and  the  plaintiffs  appealed. 

Holding:  The  Second  Circuit  Court  of  Appeals 
reversed  and  remanded  the  case  to  the  district  court 
for  a  full  trial.  Each  judge  of  the  three-judge  panel 
viewed  the  case  differently.  Judge  Sifton,  who  wrote 
the  court's  opinion,  would  have  found  for  the  stu- 
dents on  the  evidence  before  the  court;  Judge  Mans- 
field, who  dissented,  would  have  affirmed  the  district 
court's  summary  judgment  for  the  school  board;  Judge 
Newman  agreed  that  summary  judgment  for  the  board 
was  wrong  but  said  that  a  trial  was  required  to  deter- 
mine whether  a  First  Amendment  violation  had  occurred. 

The  court's  opinion  first  noted  that  the  allegation 
that  books  were  removed  from  the  shelves  of  a  secon- 


j   dary  school  library  would  not  in  itself  make  out  a 

I   prima  facie  First  Amendment  violation,  "even  if  the 

'    books  have  a  controversial  reputation  so  that  one 

j    available  inference  is  that  they  were  removed  to  pro- 

.    hibit  the  expression  of  the  ideas  they  contain."  How- 

1    ever,  in  this  case  there  was  an  "unusual  and  irregular" 

i    intervention  into  the  school  libraries'  operation  by 

persons  not  regularly  concerned  with  their  contents, 

j    and  the  intervention  occurred  under  circumstances 

j    that  created  questions  about  the  scope  and  intent  of 

j    the  action.  In  this  situation,  the  court  said,  federal 

!    court  intervention  was  justified,  partly  because  such 

.    interventions  would  only  seldom  be  necessary  and  partly 

because  of  the  threat  that  the  school  officials  will 

misunderstand  the  scope  of  their  authority  and  thus 

unlawfully  restrict  expression. 

The  court  said  that  the  school  officials  may  de- 
fend their  actions  at  trial  by  showing  a  reasonable 
basis  for  the  action  and  that  the  policy  behind  the 
action  is  "as  narrowly  drawn  as  may  reasonably  be 
expected  to  advance  the  social  interests  that  justify 
it."  Thus  some  chilling  of  First  Amendment  rights 
may  be  permissible,  but  none  beyond  that  necessary 
to  accomplish  proper  objectives  in  the  schools.  The 
court  found  that  an  issue  existed  as  to  whether  the 
school  board  could  meet  this  standard.  Judge  Sifton 
noted  that  labeling  books  as  "anti-Christian"  or 
"anti-American"  did  not  provide  clear  guidance  as 
to  what  is  impermissible  in  the  schools.  The  effect  of 
such  a  "broad  brush"  approach  in  banning  books  is 
to  forestall  free  and  open  debate  on  a  variety  of  sub- 
jects. Futhermore,  such  an  approach  suggests  that 
the  purpose  of  the  policy  "is  less  to  cleanse  the 
libraries  of  all  books  containing  material  insulting  to 
members  of  one  or  another  religious  group  or  which 
evidences  an  inaccurate  view  of  the  nation's  history. 
than  it  is  to  express  an  official  policy  with  regard  to 
God  and  country  of  uncertain  and  indefinite  content 
which  is  to  be  ignored  by  pupils,  librarians  and 
teachers  at  their  peril." 

Judge  Sifton  also  objected  to  the  board's  "free- 
wheeling manner"  of  removing  the  books  because  it 
lacked  both  precision  in  regulating  student  reading 
material  and  sensitivity  to  First  Amendment  concerns. 
He  said  that  the  books  were  removed  before  any  con- 
cerned school  official  had  read  them  and  the  removal 
was  based  on  quotations  collected  by  an  anonymous 
reader  whose  editorial  remarks  revealed  political  con- 
cerns reaching  far  beyond  the  students'  education. 

Judge  Sifton  specifically  condoned  the  use  of  indivi- 
dual standards  of  taste,  morality,  and  political  philoso 
.  phy  in  making  school  board  decisions  regarding  book 
choice,  but  he  stated  that  the  added  evidence  of  proce- 
dural and  substantive  irregularities  in  this  case  created 
an  inference  that  the  political  views  and  personal  tastes 
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were  not  being  asserted  for  the  students'  well-being  but 
rather  to  establish  those  views  as  the  correct  and  or- 
thodox ones  for  all  purposes  in  the  school  community. 
In  addition  to  those  procedural  irregularities,  Judge 
Sifton  noted  the  "defendants'  confusion,  not  to  say  in- 
coherence, as  to  the  reasons  the  books  were  being 
removed  from  the  libraries;  the  informal  and  dilatory 
manner  in  which  the  matter  was  pursued,  including 
the  lapse  of  three  months  from  the  time  the  presence 
of  the  offending  books  was  discovered  in  the  libraries 
until  the  principals  of  the  schools  were  asked  to  take 
some  action  to  prevent  children  from  reading  them; .  .  . 
the  ex  post  facto  appointment  of  a  committee  to 
review  the  removal  of  the  books,  the  determinations  of 
which  were  then,  without  explanation,  not  followed  by 
the  Board,  the  strong  opposition  of  professional  per- 
sonnel, including  the  District  Superintendent,  to  the 
procedures  used  by  the  Board, .  .  .  and,  finally,  the 
substantive  irregularities.  .  .  of  removing  works  by  such 
generally  recognized  authors  as  Swift, .  .  .  Richard 
Wright,  and  Bernard  Malamud 

Although  Judge  Sifton  found  the  evidence  in  the 
record  against  the  defendants  convincing  enough  to 
find  a  constitutional  violation,  Judge  Newman  con- 
curred only  in  reversing  the  district  court's  summary 
judgment  for  the  defendants,  leaving  the  ultimate 
question  of  violation  to  be  decided  by  district  court 
after  a  new  trial.  Judge  Mansfield  dissented  strongly 
from  the  court's  decision,  finding  it  to  be  an  unjusti- 
fied interference  with  the  school  board's  discretion 
and  finding  the  case  to  be  indistinguishable  from 
President's  Council  District  25  v.  Community  School 
Board  No.  25,  457  F.2d  289  (2d  Cir.),  cert,  denied, 
409  U.S.  998  (1972),  which  held  that  removal  of  books 
from  a  school  library  because  of  educational  inap- 
propriateness  did  not  infringe  the  First  Amendment 
rights  of  students.  —  HLJ 


TEXTBOOK  AND  LIBRARY  BOOK  REMOVAL. 

Zykan  v.  Warsaw  Community  School  Corp.,  631  F.2d 
1300  (7th  Cir.  1980). 

Facts:  Two  high  school  students  sued  the  local 
school  district  and  six  members  of  the  school  board 
individually  in  federal  district  court.  They  alleged 
that  several  curriculum- related  board  decisions 
violated  their  First  and  Fourteenth  Amendment  rights. 
They  claimed  that  the  board  ordered  the  removal  and 
destruction  of  the  textbook  Values  Clarification 
without  "proper  consultation  with  teachers,  parents  or 
students  and  without  taking  adequate  steps  to  deter- 
mine the  literary  and  scholastic  value  of  the  text." 
(Copies  of  the  book  were  given  to  a  local  senior  citi- 
zens group  for  a  public  burning.)  The  complaint  also 
stated  that  a  principal  forbade  an  English  teacher  to 
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use  four  books  (Growing  Up  Female  in  America,  Go  Ask 
Alice,  The  Bell  Jar,  and  The  Stepford  Wives)  that  she 
had  planned  to  use  in  her  "Women  in  Literature" 
course;  that  the  board  prohibited  the  use  of  reading 
materials  that  "might  be  objectionable,"  pursuant  to 
which  the  same  principal  required  a  teacher  to  excise 
portions  of  a  book  entitled  Student  Critic,  which  had 
been  used  at  the  school  for  many  years;  and  that  the 
board  permanently  removed  the  book  Go  Ask  Alice 
from  the  school  library.  Another  allegation  concerned 
the  curriculum;  the  students  contended  that  the  board 
had  eliminated  seven  high  school  courses  "because  the 
teaching  methods  and/or  content  of  the  courses  offended 
their  social,  political  and  moral  beliefs."  Finally,  the 
students  claimed  that  the  board  refused  to  rehire  two 
teachers,  thus  depriving  the  students  of  the  "oppor- 
tunity to  leam  and  associate"  with  those  teachers  and 
producing  an  "atmosphere  of  tension  and  fear"  among 
the  remaining  teachers  that  diminished  the  "academic 
freedom"  of  all  teachers  and  students  in  the  district. 
Finally,  the  students  asserted  that  the  board's  actions 
had  a  chilling  effect  on  the  free  exchange  of  knowledge 
in  the  school  district  and  that  the  board  violated  the 
students'  "right  to  know"  by  unreasonably  censoring 
courses  and  books. 

The  district  court  found  that  the  complaint  did  not 
state  a  violation  of  either  religious  freedom  or  the  First 
Amendment's  guarantee  of  protected  communication, 
and  it  therefore  ruled  that  the  court  lacked  subject- 
matter  jurisdiction.  The  students  appealed  to  the 
Seventh  Circuit  Court  of  Appeals. 

Holding:  The  Seventh  Circuit  agreed  with  the  lower 
court  that  the  students'  complaint  failed  to  state  a 
constitutional  claim,  but  it  ordered  that  court  to 
allow  the  complaint  to  be  amended  so  that  the  students 
might  try  to  show  an  unconstitutional  attempt  by  the 
board  to  impose  an  orthodoxy  or  propagate  an  identi- 
fiable religion  or  creed. 

The  court  began  by  noting  that  the  broad  guaran- 
tees of  the  First  Amendment  protect  what  has  been 
called  "academic  freedom"  —  freedom  from  ideo- 
logical coercion.  The  court  considered  academic 
freedom  to  be  particularly  important  to  the  scholar- 
ly and  academic  communities  but  found  two  factors 
that  limit  its  relevance  to  secondary  school  systems. 
First,  a  student's  right  to  such  freedom  and  need  for 
it  are  limited  by  the  level  of  his  intellectual  develop- 
ment. Second,  the  secondary  school's  role  in  the  de- 
velopment of  intellectual  faculties  "is  only  one  part 
of  a  broad  formative  role  encompassing  the  encour- 
agement and  nurturing  of  those  fundamental  social, 
political  and  moral  values  that  will  permit  a  student 
to  take  his  place  in  the  community."  The  school 
board  thus  has  a  proper  interest  in  transmitting  the 


community's  morals  to  the  students.  It  is  appropri- 
ate, therefore,  for  local  boards  to  make  educational 
decisions  based  on  their  own  social,  political,  and 
moral  views.  Such  decision  necessarily  involve 
choices  regarding  what  students  should  read  and 
hear,  but  the  fact  that  they  are  based  on  individual 
social,  political,  and  moral  views  does  not,  alone, 
mean  that  these  decisions  raise  First  Amendment 
issues. 

The  court  noted  that  school  boards  have  consider- 
able discretion  in  carrying  out  their  duties;  the  fact 
that  the  court  considers  such  a  board  action  to  be 
narrowminded  or  unwise  does  not  of  itself  entitle  a 
federal  court  to  interfere  with  the  board.  However, 
this  discretion  is  not  completely  unfettered  by  consti- 
tutional considerations.  At  the  very  least,  the  court 
said,  academic  freedom  at  the  secondary  school  level 
precludes  a  board  from  "imposing  a  'pall  of  orthodoxy' 
on  the  offering  of  the  classroom .  .  .  which  might  either 
implicate  the  state  in  the  propagation  of  an  identifi- 
able religious  creed  or  otherwise  impair  permanent- 
ly the  student's  ability  to  investigate  matters  that 
arise  in  the  natural  course  of  intellectual  inquiry." 
Only  when  an  abuse  of  discretion  by  school  officials 
crosses  this  threshold  should  a  First  Amendment  claim 
be  considered. 

The  court  found  that  none  of  the  students'  claims 
met  this  test.  Although  they  alleged  that  the  teaching 
curriculum  was  changed,  that  textbooks  were  removed 
from  the  curriculum  and  from  the  library,  and  that 
the  board's  decisions  on  these  matters  were  based  on 
its  members'  social,  political,  and  moral  values,  the 
claims  did  not  allege  that  these  actions  were  an  at- 
tempt to  impose  some  religious  or  scientific  ortho- 
doxy or  to  limit  a  certain  type  of  inquiry.  The  court 
rejected  the  idea  that  a  library  book  can  obtain  a 
type  of  tenure  on  the  shelf  and  noted  that,  in  this 
case,  there  was  no  evidence  that  the  removal  of  the 
library  book  in  question  was  part  of  an  attempt  to 
cleanse  the  library  of  materials  conflicting  with  the 
board's  orthodoxy.  With  regard  to  the  nonreappoint- 
ment  of  the  two  teachers,  the  court  said  that  the 
board's  discretion  to  reappoint  is  similar  to  its  discre- 
tion concerning  textbooks  and  curriculum.  Whatever 
a  student's  rights  are  to  associate  with  a  particular 
teacher  outside  the  classroom,  they  do  not  entitle  him 
to  be  taught  in  the  classroom  by  that  teacher.  —  HLJ 


